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I.
BY THE COMMISSION:

A.
Statement



This matter comes before the Commission for considera-tion of the application for rehearing, reargument, or recon-sideration
 (“RRR”) filed by Complainant R.E. Glass and/or REGA TM on April 7, 1998.  Complainant’s pleading, as construed by the Commission, requests reconsideration of Decision No. R98-252 issued by the Administrative Law Judge (“ALJ”) on March 12, 1998, and which became the Commission’s decision by operation of law.  Now being duly advised in the premises, we will grant the appli-cation for RRR and remand this matter to the ALJ for hearing.

B.
Discussion

1. In Decision No. R98-252 (“Recommended Decision”), the ALJ dismissed the Complaint in this case for failure of Com-plainant to prosecute--Complainant failed to appear at the hear-ing scheduled in this matter.  The application for RRR states that Complainant anticipated that he would be permitted to par-ticipate at the hearing by telephone.  For this reason, Com-plainant did not appear in person at the time scheduled for hear-ing.

2. We note that the Recommended Decision does not specify whether the dismissal of the complaint is with or without prejudice.  Since no hearing occurred on the merits of the case, we hold that the dismissal was without prejudice.  Therefore, Complainant would not be precluded from refiling his complaint. In the interests of administrative economy, and given Complain-ant’s misunderstanding as to whether he would be permitted to participate at the hearing by telephone, we find that the appli-cation for RRR should be granted.  This matter will be remanded to the ALJ for further proceedings.  The ALJ will establish all procedural requirements including a new hearing date and the manner in which Complainant will be permitted to participate at hearing.

II.
order

A.
The Commission Orders That:

1. The exceptions to Decision No. R98-252 filed by Complainant R.E. Glass and/or REGA TM and received by the Com-mission on April 7, 1998 are construed as an application for rehearing, reargument, or reconsideration under § 40-6-114, C.R.S.

2. As so construed, the application for rehearing, reargument, or reconsideration by R.E. Glass and/or REGA TM is granted.  This matter is remanded to the Administrative Law Judge for further proceedings.

3. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONER’S WEEKLY MEETING
April 22, 1998.
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� The pleading filed by Complainant R.E. Glass and/or Rega TM is entitled “Exceptions and Ruling on Motions before the Court.”  Apparently, Complainant intended to file exceptions to Decision No. R98-252 in accordance with the provisions of § 40-6-109(2), C.R.S.  However, that pleading was received by the Commission on April 7, 1998.  Since exceptions were due at the Commission 20 days after issuance of Decision No. R98-252 (i.e., on April 2, 1998), Complainant’s pleading, as exceptions, were untimely.  Therefore, Decision No. R98-252 became the decision of the Commission by operation of law.  (Complainant is advised that due dates for pleadings are dates by which the pleading must be received by the Commission.  That is, the date of receipt of a pleading by the Commission, and not the date of deposit in the mail, governs.)  Since Complainant’s pleading did not meet applicable time requirements for exceptions, we will construe the April 7, 1998 pleading as an application for rehearing, reargument, or reconsideration under § 40-6-114, C.R.S.
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