	Decision No. C98-405


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97R-317T


IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES PRESCRIBING THE PROCEDURES FOR ADMINISTERING THE LOW-INCOME TELEPHONE ASSISTANCE FUND, 4 CCR 723-13.


Decision Adopting Rules


Mailed Date:   April 22, 1998


Adopted Date:  April 22, 1998


I.	BY THE COMMISSION


A.	Statement


1.	This matter comes before the Commission to consider adoption of amendments to the Rules Prescribing the Procedures for Administering the Low-income Telephone Assistance Fund, 4 CCR 723-13 (“Lifeline Rules”).  We issued Notice of Proposed Rulemaking in this case on July 30, 1997.  See  Decision No. C97-756.  In accordance with that Notice, an Administrative Law Judge (“ALJ”) for the Commission conducted a hearing in this matter and issued a decision recommending adoption of certain rules.  See Decision No. R97-68 (“Recommended Decision”).  The Colorado Office of Consumer Counsel (“OCC”) filed exceptions to the Recommended Decision pursuant to § 40-6-109(2), C.R.S.  While we denied those exceptions (see Decision No. C98-229), we did issue a Supplemental Notice of Proposed Rulemaking (see Decision No. C98-221) to allow for additional comments and time to adopt final rules in this proceeding.�


2.	In accordance with the Supplemental Notice, the OCC, U S WEST Communications, Inc. (“USWC”), and the Colorado Telecommunications Association (“CTA”) filed additional comments, and the Commission conducted the supplemental hearing on April 2, 1998.  Now being duly advised in the matter, we will adopt, subject to requests for reconsideration, the amendments to the Lifeline Rules reflected in Attachment A to this decision.�


B.	Discussion


1.	Definition of “Toll limitation”  The rules will incorporate the same definition of “toll limitation” as recently approved by the Federal Communications Commission (“FCC”) in its universal service docket, CC Docket No. 96-45.  Therefore, Rule 2.7 shall provide:


	“Toll limitation” denotes either toll blocking or toll control for eligible telecommunications carriers that are incapable of providing both services.  For eligible telecommunications carriers that are capable of providing both services, “toll limitation” denotes both toll blocking and toll control.


This amendment to the rules was supported by all parties commenting on the issue.  Under new Rule 6, eligible telecommunications carriers will be required to offer toll limitation to qualifying Lifeline subscribers.�


2.	Lifeline Surcharge  The Lifeline program is funded by uniform charges imposed on all local exchange carriers’ access lines.  The charge itself is included in subscribers’ base rates for basic local service.  See Rule 5.  In its comments on the Supplemental Notice, USWC suggested that the Lifeline charge should be a separate surcharge expressly identified on customers’ bills, or included in any high cost fund surcharge.  Further, USWC requests that the Lifeline surcharge be assessed against all retail revenues.  USWC suggests that this change is consistent with federal policies to make explicit existing implicit subsidies to universal service.  In addition, USWC submits, an explicitly identified surcharge will inform end-users of charges being assessed against them.


3.	We will deny the suggestion to adopt a rule mandating that the Lifeline charge be specifically identified on customers’ bills.  Notably, existing Rule 5.3 already requires carriers to inform their customers of the Lifeline charge once a year through a market information note included in subscribers bills.  Although the OCC's points lack merit, they should be addressed, if appropriate, in the rules generally applicable to security deposits.


4.	Moreover, the current Lifeline charge is de minimis (i.e. $.03 per month).  Compelling all local exchange carriers to modify their billing statements for such an insignificant charge is not supportable by the present record.  For example, USWC’s suggestion was made only in the supplemental comments.  No other local exchange carrier made such a suggestion or had adequate opportunity to respond to USWC’s recommendation.


5.	USWC’s suggestion to specifically identify the Lifeline charge as a surcharge is also based on the assumption that this will enable the Commission to expand the funding base for the program by including all intrastate retail revenues for all providers in setting the surcharge.  This assumption is not correct.  Section 40-3.5-108(1), C.R.S. directs that the Lifeline charge be imposed “on each business and residential access line.”  Thus, the Lifeline charge cannot be based upon retail revenues as suggested by USWC.


6.	While we will not mandate that the Lifeline charge appear as a separate line item on customers’ bills, we will permit carriers to bill the charge in this manner if they choose to do so, subject to Commission approval of a specific proposal (i.e. an Advice Letter).  Rule 5.3 will be modified to state:


	A provider of basic local exchange telecommunications service may collect the uniform charge by a specific line item on subscribers’ bills if provided for by tariff.  Absent an effective tariff providing for collection of the uniform charge by an alternative method, the uniform charge shall be included in each subscriber’s bill as part of the subscriber’s base rate.  A market informational note shall be added to the bill, once a year, informing customers that the base rate contains a (state the current monthly charge) monthly charge for the Low-Income Telephone Assistance Program.


C.	Service Deposits


1.	Proposed Rule 8 (and the rule recommended by the ALJ) would permit an eligible telecommunications carrier to collect a service deposit to initiate Lifeline service, if the customer does not take toll blocking (either through choice or because toll blocking is not available). The OCC suggests that this rule be modified to provide: (1) No service deposit may be required from a Lifeline customer for initiation of local service under any circumstance, even where toll limitation is not taken by the customer; and (2)  If toll limitation is not available, no service deposit may be required from Lifeline customers with respect to toll service unless the carrier demonstrates to the Commission good cause for such a deposit.  The OCC argues that these modifications are consistent with the purpose of promoting universal service, especially for low-income customers who cannot afford a service deposit.  Moreover, the waiver of service deposits for local service is appropriate, the OCC suggests, since toll limitation--proposed Rule 8 makes waiver contingent upon the availability of toll limitation--is related to toll, not local service.


2.	USWC and CTA oppose the OCC’s recommendations.  Noting that Rule 8 merely permits, but does not compel, collection of service deposits where toll blocking is not available, these parties suggest that the policy regarding waiver of service deposits should be left to each carrier.  They note that there may be valid reasons for collecting service deposits (e.g. in cases where a customer has an outstanding debt with the local exchange provider).  A broad prohibition against service deposits would, according to CTA and USWC, subject carriers and their ratepayers to unjustified financial risk.  Finally, USWC notes that it, in fact, already waives service deposits for customers who do not have an outstanding debt.  These circumstances warrant the policy of leaving the decision (whether to require service deposits) within the discretion of each carrier.  Proposed Rule 8 does this.


3.	We agree with the contentions of USWC and CTA.  Therefore, Proposed Rule 8 will be adopted.


II.	ORDER


A.	The Commission Orders That:


1.	The rules appended to this decision as Attachment A are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.


2.	Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.


3.	The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.


4.	The twenty-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.


5.	This Order is effective upon its Mailed Date.


ADOPTED IN Commissioners’ WEEKLY MEETING�April 22, 1998.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ROBERT J. HIX�________________________________�����R. BRENT ALDERFER�________________________________


Commissioners


COMMISSIONER VINCENT MAJKOWSKI�ABSENT, BUT CONCURRING.
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�  One of the purposes of this rulemaking proceeding was to conform Colorado’s Lifeline rules to rules recently adopted by the Federal Communications Commission.  As explained in Decision No. C98-221, issuance of a Commission decision adopting rules in this case was held in abeyance for some time pending the release of an FCC order on reconsideration in its universal service docket.


�  With only slight modification, the rules adopted here are those rules recommended by the ALJ in Decision No. R98-68.


�  We note that even with toll limitation, Lifeline customers will be able to place toll calls through other means such as use of calling or debit cards.  
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