Decision No. C98-364

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-494T

in re the application of

worldcom, inc.

for approval to transfer control of Mci communications corporation to worldcom, inc.

Order Granting Motion For
Initial Commission Decision

Mailed Date:  April 10, 1998

Adopted Date:  April 8, 1998

I. BY THE COMMISSION:

Statement

1. This matter comes before the Commission for con-sideration of the Motion for Initial Commission Decision filed by WorldCom, Inc., and MCI Communications Corporation (“Applicants”) on March 25, 1998.  The motion requests that we enter the initial decision in this matter based upon the evidentiary record estab-lished before the Administrative Law Judge (“ALJ”) presently assigned to conduct the hearing in this case.  Intervenors GTE Corporation and GTE Communications Corporation (collectively “GTE”) have a filed response opposing the motion.  Now being duly advised in the premises, we will grant the motion.

2. As pointed out in the motion, the Commission is specifically authorized by § 40-6-109(6), C.R.S., to make the initial decision in cases where it has not presided at the taking of evidence, and the Recommended Decision may be omitted in any case in which the Commission finds that “due and timely execution of its functions imperatively and unavoidably so requires.”  Thus, the apparent suggestion in GTE’s response that it would be unlawful for the Commission to enter the initial decision in this case is plainly incorrect.

3. Applicants’ motion also points out that hearing in this matter has been delayed for various reasons not attributable to the Applicants.  The merger application raises issues that bear on the advent of competition and competitive positions of the new entrants in this state.  Prompt resolution of this application is consistent with legislative and regulatory pol-icies in the state.  See §§ 40-15-501, et seq., C.R.S.  The motion correctly states that omitting the Recommended Decision would shorten the delay in resolving this case by approximately seven weeks.  As such, we find that due and timely execution of the Commission’s functions in this case imperatively and unavoid-ably requires us to issue the initial decision, in accordance with § 40-6-109(6), C.R.S.

II.
order

A. The Commission Orders That:

1. The Motion for Initial Decision filed by WorldCom, Inc., and MCI Communications Corporation is granted.

2. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONER’S WEEKLY MEETING
April 8, 1998.
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iii.
CHAIRMAN ROBERT J. HIX Dissenting:

A. I dissent from the finding that “due and timely exe-cution” of the Commission’s functions “imperatively and unavoid-ably” requires us to dispense with the Recommended Decision in this case, and, therefore, the decision to grant the motion.  GTE Communications Corporation’s (“GTE”) response points out that the issuance of a Recommended Decision by the Administrative Law Judge (“ALJ”) who presides at the taking of evidence will serve an important purpose:  The initial findings of fact will be made by the person (the ALJ) who personally viewed the witnesses and is in the best position to determine issues and make findings of fact especially as they may relate to credibility of witnesses.  Review of a cold record by the Commission, where we have not conducted the evidentiary hearing, is a poor substitute for review of the ALJ’s recommended findings of fact especially where issues regarding credibility of witnesses arise.  Section 40-6-109(1), C.R.S., is clear that the Recommended Decision may be omitted only where good and substantial reason exists (i.e., where “due and timely execution” of the Commission’s functions “imperatively and unavoidably” require it).  No such reason exists in this case.

B. Even in light of the delay in conducting the hearing here--the motion fails to demonstrate that any delay has been unreasonable--there is not even the suggestion in the motion that we will be unable to enter a decision in this case within the statutorily prescribed time frames (see § 40-6-109.5, C.R.S.).  Moreover, GTE’s response points out that an expedited decision by this Commission will not enable Applicants WorldCom, Inc., and MCI Communications Corporation to immediately proceed with their proposed merger.  Consummation of the merger between the Appli-cants, even after this Commission has entered its decision, is still contingent on decisions made in other jurisdictions.  GTE’s response points out that other jurisdictions will almost cer-tainly not enter their decisions on the Applicants’ proposed merger until well after this Commission has issued its decision even if we do not omit the Recommended Decision.  Therefore, there is no justifiable reason for dispensing with the Recom-mended Decision and the important purposes such a decision would serve.

C. I also note that issuance of a recommended decision is normally prudent—-indeed § 40-6-109(6), C.R.S., permits us to omit the recommended decision only where “imperatively” and “unavoidably” required—-inasmuch as the ALJ is conducting the hearing in this case and is in the best position to assess the evidence presented.  Based upon these considerations, I am unable to conclude that due and timely execution of the Commission’s functions requires us to omit the recommended decision.
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