Decision No. C98-339

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NOS. 97A-234CP and 97A-235CP

in the matter of the application for authority to transfer certificates of public convenience and necessity puc nos. 191 and 13348 from boulder airporter, inc., to boulder shuttle, llc.

DOCKET NO. 97F-278CP

rocky mountain shuttlines, inc., d/b/a rocky mountain supercoach, ltd.,


complainant,

v.

boulder airporter, inc.,


respondent.

Decision Denying Application for Rehearing, Reargument, and Reconsideration
Mailed Date:  March 27, 1998

Adopted Date:  March 25, 1998

I.
BY THE COMMISSION:


Statement

1. This matter comes before the Colorado Public Util-ities Commission (“Commission”) for consideration of the motion to reopen the record and application for rehearing, reargument, and reconsideration (“RRR”) to Decision No. C98-200 filed by Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd. (“Supercoach”).

2. Since the relief which may be obtained at this point in a proceeding under a motion to reopen pursuant to Rule 91 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1, is identical to that which may be obtained under an application for RRR, the Commission construes this motion as part of Supercoach’s timely filed application for RRR.

3. The application for RRR generally alleges that the Commission erred in:  (1) denying Supercoach’s due process excep-tions; and (2) authorizing a transfer of Certificate of Public Convenience and Necessity (“CPCN”) PUC Nos. 13348 and 191 from Boulder Airporter, Inc. (“Airporter”), to Boulder Shuttle, LLC, conditioned as required by the discussion set forth in Decision No. C98-200.  The application for RRR also raises issues pertain-ing to a letter dated March 13, 1998 and formal complaint filed on March 16, 1998 and attachments thereto.  Neither of these items are part of the evidence in this matter and, therefore, have not been considered by the Commission in rendering this Decision.

4. The Commission finds that Supercoach’s arguments on the due process issues, i.e., those pertaining to the protec-tive order and motions to continue and present public witnesses, are substantively identical to the arguments made on exceptions.  The Commission continues to believe that the Administrative Law Judge reasonably ruled upon each of these issues and gave Supercoach a fair opportunity to present its case.  Thus, Supercoach has not demonstrated that Decision No. C98-200 was unjust or unwarranted.  In addition, the argument that the Com-mission erred in quashing the subpoena served on William Cotter is without merit as Supercoach is not a party in interest with respect to the subpoena.

5. Next, the Commission considers the arguments per-taining to the Commission’s determinations on the issue of dor-mancy and the provision of bona fide operations by Airporter.  The Commission finds that Airporter presented sufficient evidence to meet its burden of demonstrating the provision of bona fide operations for those portions of CPCN PUC Nos. 13348 and 191 for which authority to transfer was granted.  This burden is set forth in Rule 3.5.2 of the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31.  Thus, the Commission will not reverse Decision No. C98-200 in response to the argument that the evidence presented by Airporter regarding its operations was sus-pect, unsubstantiated, and vague.

6. In conclusion, the Commission is not persuaded that there is a need to reopen the record and rehear this matter.

II.
order

A. The Commission Orders That:

1. The motion to reopen the record and application for rehearing, reargument, and reconsideration filed by Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd., is denied.  The motion to reopen the record is construed as part of the application for rehearing, reargument, and reconsideration.

2. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING
March 25, 1998.
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____________________

Bruce N. Smith

Director
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