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__________________________________

I.
BY THE COMMISSION

A.
Statement


This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (“RRR”) to Decision No. C98-198.  In that decision, we adopted on a preliminary basis, amendments to the Rules Prescribing the Procedures for Administering the Colorado High Cost Fund, 4 CCR 723-41, and the Rules Prescribing  the Procedures for Designating Telecommunications Service Providers as Providers of Last Resort, 4 CCR 723-42.  A number of parties have filed applications for RRR, including: AT&T T Communications of the Mountain States, Inc. (“AT&T”), AT&T Wireless Services, Inc. (“AT&TW”), and MCI Telecommunications Corporation jointly; U S WEST Communications, Inc. (“USWC”); the Colorado Telecommunications Association (“CTA”); and the Colorado Office of Consumer Counsel (“OCC”).  Now being duly advised in the premises, we will deny the applications for RRR.  The rules appended to C98-198 will be adopted as final rules of the Commission.

B.
Discussion

1.
AT&T/AT&TW/MCI Application for RRR

a.
AT&T/AT&TW/MCI first request modification and clarification of Rule 2.1.2 to state that only a single (i.e. one) line and not multiple business lines will be eligible for Colorado High Cost Fund (“CHCF”) support.  Rule 2.1.2 defines “single-line business access line” as “the first access line installed at a business address.”  AT&T/AT&TW/MCI point out that the first line installed at a business address may itself be a multiple-line.  According to these parties the rule is inconsistent with the adopting order which appears to indicate no multiple business lines will be supported under any circumstances.  We will deny the request and clarify here that it is our intent, as stated in the rules appended to Decision No. C98-198, that the first access line at a business premise is eligible for CHCF support, even if that first line is a multiple line.  In fact, the definition set forth in Rule 2.1.2 was based upon language suggested by AT&T/AT&TW/MCI themselves. See AT&T/AT&TW/MCI September 5, 1997 comments, page 4.  To the extent Decision No. C98-198 suggests that only businesses with one line may receive CHCF support, we now clarify that such is not our intent.  The rules attached to the decision, particularly Rule 2.1.2, correctly reflect our intent that the first access line installed at a business premise is eligible for CHCF support.

b.
AT&T/AT&TW/MCI next seek clarification of Rule 2.11 (definition of “proxy cost model”).  In particular, these parties request confirmation of their understanding that the proxy cost models to be used in calculating High Cost Fund support will estimate per line costs based upon all lines provided in a geographic area as opposed to only those lines eligible for High Cost Fund support.  AT&T/AT&TW/MCI argue that determining per line costs based upon primary and single-line business access lines will result in loss of economies of scale associated with the provision of multiple lines.

c.
We will deny this request.  The directive in Rule 2.11 that proxy costs will be estimated based upon the access lines eligible for High Cost Fund support is consistent with our determination that only certain access lines shall receive Colorado High Cost Fund (“CHCF”) monies.  AT&T/AT&TW/MCI’s suggested revision to Rule 2.11 would be inconsistent with our decision to support only the primary residential and "single-line business access lines" (i.e., first-installed at a business address) in a geographic area.

d.
AT&T/AT&TW/MCI suggest that Rule 2.12 be modified in a manner such that carriers would contribute to the CHCF based upon “net” revenues.  That is, retail revenues (upon which the contribution to the CHCF is determined) would be defined as revenues “net of uncollectibles.”  We deny this request.  Notably, the method of calculating and allocating responsibility for support of the CHCF under the rules will apply to all companies in the same way.  As such the adopted method is competitively neutral.  Therefore, no need exists to modify the rule.

e.
AT&T/AT&TW/MCI also argue that the residential revenue benchmark adopted in the rules be modified to incorporate revenues from the Yellow Pages directory function.  Alternatively, these parties suggest that Yellow Pages revenue be used as an offset to CHCF support.  We note that this issue was carefully considered in Decision No. C98-198.  The request will be denied.

f.
Next, AT&T/AT&TW/MCI propose that Rule 7.2.1.1 be amended to provide for “definitive” protection of information which telecommunications companies may provide to the Commission in the future.  We will also deny this request.  Rule 7.2.1.1 is consistent with historical practice before the Commission with respect to the treatment of information claimed to be confidential.  Moreover, the rule, in large part, simply states that claims of confidentiality will be considered in accordance with applicable law.  Such a provision is appropriate.

g.
Rule 7.2.5 provides that the CHCF administrator may increase the High Cost Fund rate element factor by an amount necessary to compensate for uncollectible assessments.  AT&T/AT&TW/MCI object to this provision.  We find that the rule is appropriate.  While the Commission intends to be resolute in enforcement of the rules, including the requirement that telecommunications carriers contribute to the CHCF, it is, nevertheless, possible that some amounts owed to the fund may be uncollectible.  This possibility requires that the administrator be empowered to take reasonable action to compensate for such occurrences.  Therefore, AT&T/AT&TW/MCI’s request to modify Rule 7.2.5 will be denied.

h.
Suggesting that the Commission has no authority to regulate the rates of wireless providers ( e.g. Commercial Mobile Radio Service Providers), AT&T/AT&TW/MCI request that Rules 7.3 and 7.4.1 be amended to clarify that the mandate to fund the CHCF through an end-user surcharge appearing on customers’ bills applies to regulated entities only.
  We will deny the request as unnecessary.  Our decision is clear that Rules 7.3 and 7.4.1 are intended to apply to entities subject to rate regulation only.  Non-rate regulated providers retain the discretion as to how they will seek recovery of their contribution to the CHCF.  Modification of the rules is unnecessary.

i.
AT&T/AT&TW/MCI then request that Rule 8.4, concerning CHCF eligibility of providers using unbundled network elements, be revised to mirror the equivalent FCC rule.  We note that the provisions of the rule are already clear and are consistent with the FCC regulation.  No need exists to modify the rule simply for the purpose of using identical language as the FCC.

j.
Next, AT&T/AT&TW/MCI suggest that Rule 9.4 be amended to specifically identify LifeLine support as a source of federal funding which will serve to reduce CHCF support to a provider.  We also find that this proposed revision is unnecessary.  The rule states that CHCF support will be reduced to account for “any” support received under “support mechanisms established by the federal government and/or this State.”  This language is sufficiently clear that programs such as LifeLine will affect CHCF support.

k.
With respect to Rule 10, AT&T/AT&TW/MCI request that language be added to direct that the CHCF be administered in a manner to ensure that the fund is exempt from state, federal, and local taxes.  It is certainly our intent that the fund be administered in this manner.  However, the specifics of fund administration need not be set forth in these rules, but rather, will be set forth in orders relating to fund administration.  Therefore, the request to amend Rule 10 will be denied.

l.
Finally, AT&T/AT&TW/MCI object to Rule 13.1 to the extent it would permit the Commission to order denial of interconnection to the public switched network for a provider’s failure to contribute to the CHCF.  These parties suggest that such a provision is contrary to the provisions of the Telecommunications Act of 1996 (“Act”).  We disagree.  Notably, the Act provides that States retain authority to adopt access and interconnection requirements, in addition to requirements related to the preservation and advancement of universal service.  See 47 U.S.C. §§ 253(b), 254(f), and 261(b-c).  Moreover, to the extent a provider possesses State authority to offer telecommunications services, Rule 13.1 is consistent with § 40-15-502(5)(c), C.R.S. (certificate may be revoked for failure to contribute to CHCF).

m.
AT&T/AT&TW/MCI suggest that denial of interconnection to the public switched network would be unlawful with respect to interstate long distance carriers.  Even if correct,
 we note that this argument does not present good cause for deleting the provision with respect to all providers.  Specifically, this provision, even under AT&T/AT&TW/MCI’s argument regarding interstate carriers, may still be applied to intrastate services.  In short, if interstate providers believe that the rule cannot be applied in limited circumstances (i.e. with respect to interstate services), they may submit such a challenge if and when denial of interconnection by the Commission is proposed.  Since the AT&T/AT&TW/MCI argument regarding denial of interconnection to interstate carriers is not pertinent to the general validity of the rule, we will deny the request to delete this provision.

2.
USWC Application for RRR

a.
USWC first objects to the rules to the extent they limit CHCF support to the primary residential and single-line business access lines.  This issue was carefully considered by the Commission in Decision No. C98-198, and the reasons for the decision.  The request will be denied.

b.
USWC also requests reconsideration of the decision to employ a revenue benchmark in the rules, arguing that this will preserve implicit subsidies to universal service.  Further, USWC suggests that use of a revenue benchmark is inconsistent with § 40-15-208.  We disagree for the reasons stated in Decision No. C98-198, pages 12-13.  Moreover, we disagree that use of a revenue benchmark is inconsistent with the provisions of § 40-15-208.  The portion of the statute quoted by USWC generally provides that the purpose of the CHCF is to assist carriers in recovery of costs associated with the provision of local service in high cost areas.  The statute does not mandate a benchmark based upon price alone.  Significantly, § 40-15-208 directs that, “. . .The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service. . . .”  As stated in Decision No. C98-198 (page 12), use of a revenue benchmark is intended to ensure that providers recover no more than the reasonable costs of local service.  We will, therefore, deny this request to modify the rules.

c.
Next, USWC suggests that the requirement, in Rule 8.7.2, for a carrier to file two sets of tariffs will be onerous and confusing to customers.  We will also deny this request for reconsideration.  The reasons for requiring an interim tariff filing as well as permanent proposals are discussed in Decision No. C98-198 (pages 22-24): this will ensure that rate decreases will become effective at the same time as receipt of CHCF monies, while permitting the Commission and interested parties to fully investigate which rates should be decreased on a permanent basis as offsets to receipt of CHCF support.  This mechanism reasonably balances all interests.

d.
USWC’s request to modify the collection process set forth in Rule 7 is also denied.  The rule is clear as to how CHCF contribution and disbursements will be made.  To the extent the process needs to be further defined, that will occur in future Commission orders regarding actual administration of the fund.

e.
Finally, USWC suggests slight modification of various rules such as various definitions contained in both 723-41 and 723-42.  Since the various rules are sufficiently clear and reflect our intent in adopting them, we find it unnecessary to amend them at this time even if they do not contain the identical language.

3.
CTA Application for RRR

a.
CTA first argues that the exclusion of small local exchange carriers (“LEC”) from participation in Part I of the CHCF rules is improperly discriminatory.  We reject this suggestion.  As pointed out in our prior decision, Part I is dependent upon adoption of a proxy cost model for a provider.  Information before us indicates that the cost models presently under consideration in Commission dockets (i.e. 97M-063T) are plainly unsatisfactory for quantifying costs for the small LECs.  Moreover, we point out that the small LECs remain eligible for high cost funding under Part II of the rules.
  Part II, in fact, reasonably and adequately compensates small LECs for providing local service in high cost areas.  Nothing in this docket indicates the contrary.  Therefore, we reject all contentions that the small LECs have been unfairly treated by postponing their participation in Part I until reasonable cost models can be developed for their use.

b.
CTA also expresses disappointment that the adopted rules do not address the legislative mandate to promote the goal of universal access to advanced services in rural areas.  Notably, the Notices of Proposed Rulemaking (Decision Nos. C97-97 and C97-654) in this docket were plain and clear that the instant docket concerned high cost funding with respect to basic local service only (e.g. this docket has been postured as considering amendments to the existing CHCF rules, and those rules concern local exchange service).  In light of those Notices, an expression of disappointment that we did not adopt rules on matters beyond the scope of this docket is not well taken.

c.
CTA also objects to the itemization of the CHCF surcharge on customers’ bills.  We affirm our prior holding that such itemization is proper inasmuch as customers should be fully informed of these charges.  Moreover, itemization will likely avert some customer confusion.  Undoubtedly, customers will notice a change in their total charges for telephone service; itemization on the bill will provide the opportunity for customers to ascertain the reason for an increase in their total bill.

d.
CTA next disputes our decision to require revenue neutral filings as offsets to receipt of CHCF support.  The rationale for our ruling is fully explained in our prior order.  See Decision No. C98-198, pages 22-24.  No reason has been presented to modify that holding.

4.
OCC Application for RRR

a.
The OCC first disputes our decision to support only primary residential and single-line business access lines.  Generally, the above discussion disposes of this contention.  The OCC does offer a new reason in support of its argument.  Specifically, the OCC suggests that this particular ruling is beyond the scope of the Notices of Proposed Rulemaking.  We disagree.

b.
While the OCC is correct that this issue was not specifically identified as an issue for comment, the Supplemental Notice (Decision No. C97-654) did invite comment in response to the FCC’s Report and Order in CC Docket No. 97-45, FCC 97-157.  In fact, AT&T and MCI, the parties who suggested that we revise the rules to preclude support for additional lines, first submitted comment on this issue noting that the FCC itself was revisiting the question.  See AT&T June 16, 1997 Comments, page 11.  Based upon the Supplemental Notice and our solicitation of comment in light of the FCC’s order, AT&T and MCI specifically recommended the position eventually adopted by the Commission in their July 31, 1997 comments (page 18) and September 5, 1997 comments (pages 4 and 11).  Further, we conclude that the ruling (to support only the primary residential and single-line business access lines) is related to the subject of inquiry in this docket: whether and how to modify the operation and administration of the CHCF (e.g. the number of lines supported by the CHCF will affect the size of the fund, and carrier contributions to support the fund).  For these reasons, we find that our ruling on this issue is within the scope of this rulemaking proceeding.

c.
The OCC also requests that Rule 8.1 be modified to reflect that a provider must be in compliance with the Commission’s quality of service rules on an ongoing basis in order to maintain eligibility for CHCF support.  In fact, it is our expectation that providers will maintain compliance with quality of service rules in order to continue to receive CHCF support.  This is, however, a matter concerning future administration and enforcement of the CHCF rules and any pertinent quality of service rules.  Therefore, we will not amend Rule 8.1 at this time.

d.
Finally, the OCC recommends that, in light of the decision to impose end-user surcharges, we adopt a customer education program to explain the surcharges.  The OCC specifically suggests that we require telecommunications providers to issue two bill inserts explaining the surcharges, one 30 days prior to imposition of the charges and one contemporaneous with the imposition of the charges.  Further, the OCC recommends that each provider develop scripts for its customer service personnel to respond to end-user calls regarding the new charges, such scripts to be reviewed and approved by the Commission and the OCC.  We agree that a customer education program concerning the new surcharges is necessary and prudent.  However, rather than issuing such directives to providers in this proceeding, we will do so in future orders in a separate docket (e.g. the docket concerning the specific implementation of the CHCF).  That procedure will afford an opportunity for interested parties to comment upon the specific elements of a customer education program.

II.
ORDER

A.
The Commission Orders That:

1.
The applications for rehearing, reargument, or reconsideration filed by AT&T T Communications of the Mountain States, Inc., AT&T Wireless Services, Inc., and MCI Telecommunications Corporation jointly; U S WEST Communications, Inc.; the Colorado Telecommunications Association ; and the Colorado Office of Consumer Counsel are denied.

2.
The rules appended to Decision No. C98-198 as Attachments A and B, as corrected by Decision No. C98-198-E(3), are hereby adopted.  The first portion of the first sentence of Rule 9.7 on Attachment A is corrected to provide:  “Following receipt of each Eligible Provider’s report to the Administrator, pursuant to Rule 7.4.3 the Administrator shall reconcile. . . .”

3.
Within twenty days of the effective date of this order, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.

4.
The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.

5.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
March 25, 1998.
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�  The requirement to contribute to the CHCF clearly applies to all telecommunications providers, including those exempt from rate regulation (e.g. wireless providers).  AT&TW’s suggestion, citing §§ 40-15-401 and 402, C.R.S., that the Commission lacks authority under State law to require such contributions has been specifically rejected in Decision No. C98-198.  The later-enacted and more-specific provisions of § 40-15-502(5)(a), C.R.S. provide that the Commission has authority under State law to require entities such as wireless providers to contribute to support of the CHCF.  Hence, AT&TW’s willingness to voluntarily participate in the CHCF is irrelevant.  Our rules mandate that entities like AT&TW contribute to the CHCF.


�  We do not rule on this argument at this time.


�  For similar reasons, we will deny USWC’s suggestion to amend the definition of “proxy cost” contained in Rule 2.10.


�  USWC notes that Rule 9.7 contains a grammatical error (i.e. the misplacement of a comma).  We will correct that error by placing a comma after “Administrator” when this word first appears, and deleting the comma after “Rule 7.4.3.”  Therefore, after correction, the first sentence of Rule 9.7 provides, “Following receipt of each Eligible Provider’s report to the Administrator, pursuant to Rule 7.4.3 the Administrator shall reconcile. . . .”


�  CTA’s application for RRR  raises identical arguments as some of the other applications.  For example, CTA objects to the decision to fund only the primary residential and single-line business access lines.  CTA also requests clarification of our authority under State law to require otherwise unregulated providers to contribute to the CHCF.  These issues are already discussed supra, and no further comment is necessary.


�  USWC, in contrast, has not been eligible for participation in Part II.


�  CTA also suggests that itemization is more likely to lead to a challenge to the surcharge on the basis of the TABOR amendment.  Since the surcharge is a rate for telephone service and not a tax, we doubt that such a challenge would prevail.  In any event, mere itemization of the surcharge has no effect on the legality of the charge under TABOR.


�  CTA’s recommendation that we now order toll providers to reduce their toll charges as offsets to reductions in access rates is obviously beyond the scope of this proceeding, and, as such, would be unlawful.
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