Decision No. C98-311

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97S-366G
RE:  THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED BY PUBLIC SERVICE COMPANY OF COLORADO WITH ADVICE LETTER NO. 525-GAS.
Decision Denying Exceptions and
Permanently Suspending Tariff Sheets Filed with Advice Letter No. 525-Gas
Mailed Date:  March 24, 1998

Adopted Date:  March 18, 1998

I.
BY THE COMMISSION:

A.
Statement

1. This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of exceptions to Decision No. R98-25 filed by Public Service Company of Colorado ("Public Service").  Responses were filed by the Colorado Office of Consumer Counsel ("OCC"), and by the Staff of the Commission ("Staff").

2. In Decision No. R98-25, the Administrative Law Judge ("ALJ") recommended permanently suspending the tariff sheets filed with Public Service's Advice Letter No. 525-Gas.  The ALJ determined that the Commission lacks jurisdiction to con-sider whether the currently effective general rate schedule adjustment ("GRSA") riders, which were approved in Docket No. 96S-290G by Decision Nos. C97-118 and C97-478, correctly reflect the Commission's findings on the necessary adjustment for weather normalization.  According to the ALJ, this lack of juris-diction exists because the issue is currently before the Denver District Court on an appeal taken from the Commission's actions in Docket No. 96S-290G.  The ALJ also found that Public Service did not sustain its burden of demonstrating that the rate increases contained in the proposed tariffs are required for Public Service to earn a reasonable return on its investment in its gas plant.

3. Public Service, in its exceptions, argues that:  (1) the Commission does have jurisdiction to consider whether the GRSA riders proposed by Public Service comply with the Commis-sion's prior substantive rulings in Docket No. 96S-290G with respect to the calculation of the weather normalization adjust-ment; and (2) the ALJ improperly failed to consider Public Serv-ice’s evidence concerning compliance with the Commission's prior substantive rulings in Docket No. 96S-290G in finding that Public Service did not show that its proposed tariff sheets are just and reasonable.

4. Now being duly advised in the premises, the Com-mission will deny the exceptions.

B.
Background
1. On August 7, 1997, Public Service filed Advice Letter No. 525-Gas along with various tariff sheets with a pro-posed effective date of September 7, 1997.  The sole purpose of the filing identified by Public Service is "to correct" the existing GRSA riders in order that the rates for gas and trans-portation service would be in compliance with Commission Decision Nos. C97-118 and C97-478 issued in Docket No. 96S-290G, Public Service's last general rate case.

2. The effective date of the tariffs were suspended and a hearing was conducted.  The OCC and Staff intervened in this matter and participated in the hearing on October 6, 1997.  Included among the exhibits admitted was the Application for Writ of Certiorari or Review (Case No. 97CV3653) ("Application") filed by Public Service in Denver District Court on June 9, 1997.  The Application seeks judicial review of "the lawfulness of the Com-mission's Decision No. C97-118, mailed January 31, 1997, and Decision No. C97-478, mailed May 9, 1997, which were entered in Docket No. 96S-290G . . ."  One of the issues upon which review is sought is stated as follows:


Specifically, Public Service requests this Court to overturn the Commission's conclusions in Decision Nos. C97-118 and C97-478 regarding:

* * *


c.
The Commission's computation of the rate rider effect of the Commission's determination with regard to the proper base revenue adjustment to com-pensate for the effects of deviations from normal weather conditions.

Application at 4.

C.
Findings and Conclusions

1. Jurisdiction of the Commission

a. An administrative agency such as the Commis-sion loses jurisdiction to consider a question for which judicial review is being sought.  Colorado Anti-Discrimination Commission v. Continental Air Lines, Inc., 355 P.2d 83 (1960).  Accord O'Bryant v. Public Utilities Comm'n, 778 P.2d 648 (1989) (an attempt by the Commission to substantially modify its prior deci-sion after the commencement of a judicial review proceeding is found invalid and beyond the Commission's authority); Colorado State Bd. of Medical Examiners v. Lopez-Samayoa, 887 P.2d 8 (1994) (A lower court may only act with respect to a judgment on appeal in limited circumstances where there is no challenge to the propriety of the judgment).

b. The succinctly stated holding in Continental Air Lines is worthy of being repeated here:

[T]his court has repeatedly held that an administrative agency is without authority to change, alter or vacate an order while review proceedings are pending in the district court, even as an inferior court is without authority to vacate a writ or judgment after writ of error has issued out of this court directed to such judgment.

355 P.2d at 86.

c. The instant matter involves exactly such a question.  In the instant matter, Public Service is asking the Commission to decide that it miscalculated the weather normaliza-tion adjustment in Decision No. C97-478.  Any response to this request would require a modification to, at a minimum, the authorized GRSA rider set forth in the factual findings and ordering paragraphs of Decision No. C97-478.  Such a response cannot be forthcoming because this is the identical question Pub-lic Service has elected to pursue in its Application before the District Court.
  Both the appeal and the instant matter turn on the Commission's interpretation of its language in Decision No. C97-478 (pages 10-11) describing the methodology for cal-culating the weather normalization adjustment.  Thus, the Commis-sion agrees with the ALJ that it lacks jurisdiction to "correct" the weather normalization adjustment set forth in Decision No. C97-478 due to the pendency of this issue on appeal.

d. Furthermore, the Commission does not agree that such a conclusion is contrary to the Commission's con-stitutional and statutory duty to regulate public utility rates.  The legal conclusion reached in this matter does not preclude the Commission from considering the merits of the rate increase proposed in Advice Letter No. 525-Gas if there is evidence that the rate increase is necessary to increase revenues in order for Public Service to earn a just and reasonable return on its investments in its gas plant.  The Commission, as is more fully described below, does have the authority to consider a change in a rate of a public utility, even if that rate is the subject of a pending appeal, if it has sufficient evidence upon which to determine that the existing rate is no longer just and reasonable from the standpoint of its negative impact on the utility's abil-ity to earn a fair return.

e. In conclusion, this is a matter which does involve a challenge to the propriety of the decision which has been appealed, and, therefore, the Commission is without juris-diction to allow the tariffs proposed by Public Service to go into effect as such action would amount to a substantive alter-ation of a portion of Decision No. C97-478 which is the subject of an appeal.


2.
Justness and Reasonableness of Proposed Rates

a. The Commission has authority to approve rates on a prospective basis while the utility's previously approved rates are pending on appeal.  See Ringsby Truck Lines, Inc. v. United States, 490 F.2d 620, 624 (10th Cir. 1973) (Court reviewed only the "locked in" period).  Thus, even if the weather normal-ization adjustment issue presently on appeal from Docket No. 96S-290G is unresolved on October 1, 1998, it will have no impact on Public Service's next gas rate case which is to be filed on that date; however, as described below, Public Service cannot get a rate increase now or in that proceeding unless it meets its bur-den of demonstrating the justness and reasonableness for the weather normalization adjustment it proposes in that filing.

b. Thus, the proposed tariffs could have been approved if Public Service had made a filing for compliance with an existing Commission order, or an independent application for a rate increase.  Public Service's decision to present this case as simply a request for a corrected calculation on the record estab-lished in Docket No. 96S-290G does not meet these burden require-ments and was, therefore, properly rejected by the ALJ.

II.
order

A. The Commission Orders That:

1. The exceptions filed by Public Service Company of Colorado are denied.

2. The tariff sheets filed with Advice Letter No. 525-Gas by Public Service Company of Colorado on August 7, 1997 are permanently suspended.  As such, the Commission affirms Decision No. R98-25.  

3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

4. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING March 18, 
 
1998.
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    � Public Service's own statements demonstrate that there is no difference in the relief requested.  In describing the issue before the Denver District Court, Public Service states, "It is true that Public Service has presented to the Denver District Court the issue of the proper GRSA rate calculation in light of the Commission's substantive rulings in Docket No. 96S-290G."  Public Service Brief on Exceptions, p. 13 (emphasis in original).  In describing the instant matter, Public Service states, "The issue before the Commission in this proceeding is whether the GRSA rate riders filed by Public Service on August 7, 1997, in conjunction with Advice Letter No. 525-Gas were calculated correctly in light of the Commission's substantive rulings in Docket No. 96S-290G."  Public Service Brief on Exceptions, p. 14 (underline in original; bold added).  Public Service's argument to the contrary contained in the intervening sentence is clearly flawed.
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