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I.	BY THE COMMISSION


A.	Statement


1.	This matter comes before the Colorado Public Utilities Commission ("Commission") to consider adoption of rules regarding the efficient use of telephone numbers, 4 Code of Colorado Regulations ("CCR") 723-49.  As discussed below, we will adopt the rules appended to this Decision as Attachment A.


2.	This proceeding was initiated by issuing a Notice of Proposed Rulemaking on January 30, 1998.  See Decision No. C98-93.  The notice explained that the intent of the proposed amendments is to review the emergency rules adopted on this subject matter and to determine whether the proposed rules should apply to all providers of telecommunications services to whom NXX codes in any Colorado numbering plan area have been assigned or are assigned in the future.


3.	In accordance with our Notice of Proposed Rulemaking, a hearing on the proposed rules was held by the Commission on March 6, 1998.  Written comments were received from AT&T Communications of the Mountain States, Inc. ("AT&T"); AT&T Wireless Services of Colorado, Inc. ("AT&T Wireless"); the Colorado Office of Consumer Counsel ("OCC"); Jack Ott in his capacity as Numbering Plan Administrator for the State of Colorado ("Numbering Plan Administrator"); and U S WEST Communications, Inc. ("U S WEST").  The Colorado Telecommunications Association ("CTA") filed a notice of intent to present oral comment.   Eagle Telecommunications, Inc./Colorado, doing business as PTI Communications, Inc. ("PTI"), CTA, U S WEST, the Numbering Plan Administrator, OCC, AT&T, AT&T Wireless, TCG, and Staff of the Commission participated orally in the proceeding.


B.	Discussion


1.	The Commission first addresses the scope of the proposed permanent rules.  Consistent with the majority of the comments, the Commission finds that the rules should apply to all present and future Colorado numbering plan areas ("NPAs").  CTA suggested that the small local exchange companies be excluded from the requirements of these rules due to the relatively small number of NXXs assigned to them.  The Commission finds that such an outright exclusion is contrary to the rules' intent to promote the efficient use of telephone numbers.  Moreover, the rules, as adopted herein, contain a waiver provision which could be used by the small local exchange companies if any of them desired to seek relief from the requirements of the rules.  Additionally, with regard to the scope of the rules, the Commission will not reference national number pooling guidelines as suggested by U S WEST since those guidelines are not yet finalized.


2.	Second, the Commission considers the argument of AT&T Wireless that the proposed rules should not apply to telecommunications providers offering services under § 40-15-401 et seq., C.R.S. ("Part 4").  Specifically, AT&T Wireless recommends that the statement of applicability (Rule 1) clearly provide that the rules are only applicable to regulated providers of telecommunications services.  In short, while stating that it would voluntarily comply with the proposed rules, AT&T Wireless contends that, since it is a provider of services under Part 4, the Commission cannot impose telephone number assignment rules upon it.  The Commission disagrees with this contention.


3.	While Part 4 generally restricts the Commission's authority to regulate wireless providers, subsequently enacted provisions of state and federal law grant the Commission specific authority to regulate the utilization and assignment of telephone numbers.  Thus, we conclude that the Commission has authority to apply the instant rules to all providers of telecommunications services in the State of Colorado, including providers of Part 4 services, under §§ 40�15�501 and 40�15�503(2)(b)(II), C.R.S., and 47  C.F.R. § 52.19.


4.	Section 40�15�501, C.R.S., sets forth the declaration of the legislature regarding the introduction of competition in the provision of basic local exchange service.  One declaration states the policy of "ensuring that the benefits of existing and new telecommunications services continue to be available to the greatest number of Colorado citizens."  Section 40�15�501(2)(b), C.R.S.  In order to carry out this policy, the Commission has been charged with adopting rules regarding the "competitively neutral administration of telephone numbering plans."  Section 40�15�503(2)(b)(II), C.R.S.  In order to be neutral, these rules must not be applied selectively to certain segments of the telecommunications industry as advocated by AT&T Wireless.�


5.	For these reasons, the Commission rejects the position advocated by AT&T Wireless and finds that § 40�15�503(2)(b)(II), C.R.S., partially reregulates providers of Part 4 services with respect to the use of telephone numbers, as is permissible under § 40�15�403, C.R.S., and provides authority for the broad applicability provision set forth in Rule 1.


6.	Additionally, 47 C.F.R. § 52.19, promulgated by the Federal Communications Commission ("FCC") pursuant to its authority set forth in 47 U.S.C. § 251(e), provides authority for the Commission to adopt rules on number administration which affect all providers of telecommunications services in Colorado.  In part, 47 C.F.R. § 52.19 provides as follows:


(a)  State commissions may resolve matters involving the introduction of new area codes within their states.  Such matters may include, but are not limited to:  Directing whether area code relief will take the form of a geographic split, an overlay code, or a boundary realignment; establishing new area code boundaries; establishing necessary dates for the implementation of area code of area code relief plans; and directing public education and notification efforts regarding area code changes.


(b)  State commissions may perform any or all functions related to initiation and development of area code relief plans, so long as they act consistently with the guidelines enumerated in this part, and subject to paragraph (b)(2) [notification of exercise of the duties of the central office code administrator] of this section.  For purposes of this paragraph, initiation and development of area code relief planning encompasses all function related to the implementation of new area codes that were performed by central office code administrators prior to February 8, 1996.  Such functions may include:  declaring that the area code relief planning process should begin; convening and conducting meetings to which the telecommunications industry and the public are invited on area code relief for a particular area code; and developing the details of a proposed area code relief plan or plans.


The guidelines referenced in the above paragraph are contained in 47 C.F.R. § 52.9, which provides in part:


(a)  To ensure that telecommunications numbers are made available on an equitable basis, the administration of telecommunications numbers shall, in addition to the specific requirements set forth in this subpart [i.e., includes 47 C.F.R. § 52.19]:


(1)  Facilitate entry into the telecommunications marketplace by making telecommunications numbering resources available on an efficient, timely basis to telecommunications carriers;


(2)  Not unduly favor or disfavor any particular telecommunications industry segment or group of telecommunications consumers; and


(3)  Not unduly favor one telecommunications technology over another.


In making a determination under these provisions, the Commission has the authority to affect the operations of providers of Part 4 services with respect to number assignment/use because the above described authority includes number conservation measures intended to slow down the pace of, or even prevent, the exhaust of existing area codes within its scope.


7.	As a result of both the state and federal provisions described above, the Commission finds that it is not barred from adopting rules on the efficient use of telephone numbers -- i.e., rules which only regulate each provider's use of the public resource of telephone numbers -- which apply to all providers of telecommunications services in Colorado.


8.	Third, the Commission will not adopt a rule regarding the pre-approval of certain promotions.  Instead, the commission will adopt the consensus position of the commentors that the Commission should adopt rules restricting the creation of multiple contaminated blocks in an NXX.  To achieve this result, the Commission will adopt the concept espoused in the definition of contaminated block presented by U S WEST (See Rule 2.3) and carry this concept through to the substantive rule provisions concerning assignment of telephone numbers in Colorado (Rules 3.1, 3.1.1, 3.1.2, and 3.3).  As a result, all NXX code holders with numbers assigned to the NPAs in the state of Colorado shall assign those numbers in a manner which generally maintains thousand block integrity thereby preserving the possibility of reclamation of uncontaminated thousand blocks by the appropriate administrator for reassignment in a number pooling process.


9.	Fourth, the rules as adopted require NXX code holders with existing NXXs which are in violation of Rule 3 adopted herein to bring, to the extent possible, those NXXs into compliance with the rules before contaminating additional thousand blocks of telephone numbers.  Thus, the Commission will not adopt PTI's "clean slate" suggestion whereby an NXX code holder would not be required to even attempt to bring its existing NXXs into compliance with the rules being adopted.


10.	Finally, the Commission has made numerous minor alterations to the rules as proposed in light of the comments presented to it in this matter.


II.	ORDER


A.	The Commission Orders That:


1.	The rules set forth in Attachment A are adopted.


2.	This Decision adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Decision Adopting Rules shall become final upon a Commission ruling denying any such application, in the absence of further order of the Colorado Public Utilities Commission.


3.	Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.


4.	The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.


5.	The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.


6.	This Order is effective upon its Mailed Date.


B.	ADOPTED IN Commissioners’ WEEKLY MEETING�March 11, 1998.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ROBERT J. HIX�________________________________����VINCENT MAJKOWSKI�________________________________����R. BRENT ALDERFER�________________________________
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    �  This result is similar to that achieved with respect to the Colorado High Cost Fund and the requirement that it shall be funded "equitably and on a nondiscriminatory, competitively neutral basis through assessments on all telecommunications service providers in Colorado."  Section 40�15�502(5)(a), C.R.S., and 4 CCR 723-41.
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