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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97D-414
IN THE MATTER OF THE PETITION OF PUBLIC SERVICE COMPANY OF COLORADO FOR AN ORDER DECLARING THAT THE OFFERING OF A DISTRICT CHILLED WATER SERVICE IS NOT A REGULATED PUBLIC UTILITY SERVICE.
DECISION ENTERING DECLARATORY ORDER
Mailed Date:  March 17, 1998

Adopted Date:  March 11, 1998

I.
by the commission

A.
Statement

1. This matter comes before the Colorado Public Util-ities Commission for consideration of the petition of Public Service Company of Colorado ("Public Service") for an order declaring that district chilled water service is not a regulated public utility service.  By Decision No. C97-1186, the Commission determined that this matter would be resolved by a review of legal briefs.  Briefs were filed by Public Service and the Staff of the Commission ("Staff").

2. Now being duly advised in the premises, the Com-mission will declare that district chilled water service as pro-posed by Public Service is not a regulated public utility service under its jurisdiction.

B.
Description of the Proposed Service

1. As set forth in Public Service's petition, dis-trict chilled water service is "a customized cooling system which produces chilled water at a central plant and delivers the chilled water to customers by means of underground piping."

2. More specifically, the Public Service owned chiller plant will produce huge blocks of ice each night.  During the day, the ice will be allowed to melt and the resulting cold water will be circulated through Public Service's underground pipes to customers.  Heat exchangers will then be used to blow cold air through each customer's building.  The cold water will be returned through Public Service's pipes to its chiller so that the process can begin all over again.  The chilled water will not be available for consumption by Public Service's district chilled water customers.

3. Public Service will not be able to provide dis-trict chilled water service to all customers who may request it due to the limited geographic area within which the service is economically feasible.  Likewise, the customers must be of a cer-tain size and operating characteristic.

C.
Discussion

1. In determining whether district chilled water service should or should not be regulated, the Commission must rely on the comprehensive scheme for regulation of public util-ities set forth in those portions of the Colorado Constitution and Colorado statutory law concerning the Commission.  Board of County Comm'rs v. Denver Bd. of Water Comm'rs, 718 P.2d 235, 243 (Colo. 1986).  Thus, the Commission will focus its attention on § 40-1-103, C.R.S.  Section 40-1-103, C.R.S., is contained in the Commission's organic statute and is the provision under which issues of Commission jurisdiction must be resolved.

2. Specifically, § 40-1-103(1)(a), C.R.S., provides:

The term "public utility", when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechan-ical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.

(emphasis added).  

3. Based on the record, the Commission concludes that Public Service's proposed district chilled water service does not come within the scope of § 40-1-103, C.R.S.

4. First, we address the question as to whether the proposed district chilled water service is a service supplied by a pipeline corporation as that term is used in § 40-1-103(1)(a), C.R.S., and elsewhere in Title 40 of the Colorado Revised Stat-utes.  While not explicitly defined anywhere in Colorado law or Commission rules and regulations, the Commission has previously associated the term "pipeline corporation" with the provision of a commodity through pipes to customers.  Moreover, the Commission has previously interpreted the term "commodity" to generally include only products which are delivered to an end user for pur-poses of consumption.  Examples of such products are natural gas and liquid petroleum products.  The commodity when examining dis-trict chilled water service could only be water; however, Public Service will not deliver any water to customers of its district chilled water service.  Instead, Public Service will circulate the water back to its chiller so that the freezing and melting process can start again.

5. While utility commissions in other states do regu-late chilled water service, the power to regulate is generally expressly set forth in that commission's organic statute.  See e.g., Va. Code Ann. § 56-232 (1997) ("The term `public utility' shall mean . . . every corporation . . . that now or hereafter may own . . . any plant . . . for the production, transmission, delivery or furnishing of heat, chilled air, [or] chilled water . . . to or for the public."); Okla. Stat. Ann. tit. 17, § 160.1.C. (1997) ("The Corporation Commission shall have . . . general jurisdiction over all supply systems of steam and chilled water . . .").  Thus, the absence of any reference to chilled water or district chilled water service in § 40-1-103(1)(a), C.R.S., leads the Commission to believe that the legislature did not con-template including district chilled water service within the definition of a public utility.

6. Second, Public Service's proposed district chilled water service is not service provided by a "water corporation" as no water will be sold or consumed by customers.  The lack of consumption precludes a rationale under which the Commission could regulate district chilled water service as a water corpora-tion.

7. The Commission, therefore, finds that Public Serv-ice's proposed district chilled water service is not within the scope of the services governed by § 40-1-103(1)(a), C.R.S.  In light of this finding, the Commission does not reach the issue of whether Public Service will operate its district chilled water service for the purpose of supplying the public.  Likewise, the Commission will not require Public Service to inform the Commis-sion if Public Service provides district chilled water service to more than 30 customers as had been requested by Staff.

8. Consideration of the resulting product from a cus-tomer's viewpoint also supports the conclusion reached above.  By contracting for district chilled water service, customers are obtaining a service which will be a substitute for traditional air conditioning provided by on-site cooling equipment such as a chiller.  Additionally, Public Service will not be requiring any potential customer to take this unregulated service.  Thus, from a policy perspective, the Commission further finds that the pub-lic interest will not be served by an assertion of authority with respect to Public Service's proposed district chilled water serv-ice in the absence of clear statutory authority.

9. Finally, consistent with Public Service's continu-ing status as a public utility in the provision of other services and its agreement on the issue, the Commission will require Pub-lic Service to insert into its advertising, marketing materials, proposals, contracts, bills, etc. a statement to the effect that its district chilled water service is not regulated by this Com-mission.  Such a statement shall be conspicuous as that term is defined in § 4-1-201(10), C.R.S.

II.
Order

A.
The Commission Orders That:

1. Commission regulation of district chilled water service is not contemplated by the Colorado Constitution or Colorado statutory law, including § 40-1-103(1)(a), C.R.S., which defines the term "public utility."

2. Public Service Company of Colorado shall be per-mitted to offer its proposed district chilled water service with-out regulation by the Colorado Public Utilities Commission.

3. Public Service Company of Colorado shall conspic-uously identify its district chilled water service as being not subject to regulation consistent with the above discussion.

4. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

5. This Decision is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS' WEEKLY MEETING March 11, 
1998.
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