Decision No. C98-267

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-331T
re:  The Investigation and suspension of tariff sheets filed by u s west COMMUNICATIONS, inc. with Advice Letter No. 2617, regarding tariffs for interconnection, local termination, unbundling and resale of services.

Decision Regarding Commission Authority To Require Combination Of Network Elements

Mailed Date:  March 13, 1998

Adopted Date:  February 18, 1998

I.
BY THE COMMISSION

A.
Statement

In prior orders in this suspension docket,
 we had ordered U S WEST Communications, Inc. (“USWC” or “Company”), to combine network elements for competing local exchange carriers (“CLECs”) ordering service in this manner.  In response to the court’s decision in Iowa Utilities Board v. F.C.C., 120 F. 3d 753 

1. (8th Cir. 1997),
 however, we rescinded that requirement, but ordered USWC to file additional proposed tariffs in this pro-ceeding indicating how it intended to make unbundled network ele-ments available to CLECs.  USWC made that filing as directed.  As part of their response to the Company’s proposals, AT&T Commu-nications of the Mountain States, Inc. (“AT&T”), and Sprint Com-munications Company L.P. (“Sprint”) suggested that, notwithstand-ing the Eighth Circuit Court’s ruling, the Commission possesses authority under State law to order USWC to combine network ele-ments for CLECs.  In Decision No. C98-47 (Mailed Date of January 20, 1998), we set the Company’s new proposed tariffs for hearing and directed that interested parties file briefs address-ing the Commission’s authority under State law to order USWC, as part of its interconnection and unbundling obligations, to com-bine network elements for competitors.

2. USWC filed a brief on this issue.  In addition, AT&T, Sprint, MCImetro Access Transmission Services, Inc., Teleport Communications Group, Inc., and WorldCom, Inc. (collec-tively “the CLECs”), filed their Joint Brief in this matter.  As expected, USWC contends that the Commission does not possess authority to order the Company to combine network elements for CLECs; the CLECs suggest that we do.  Now being duly advised in the premises, we determine that the Commission is empowered under State law to require USWC to combine network elements for com-petitors as part of its obligations as an incumbent local exchange carrier (“ILEC”).

B.
Discussion

1.
Federal Preemption of State Law

a. The primary contention of USWC is that the Telecommunications Act of 1996 (“Act”),
 as interpreted in Iowa Utilities Board, prohibits the Commission from requiring it to combine network elements for competitors.  In Iowa Utilities Board the court vacated a Federal Communications Commission (“FCC”) rule which imposed upon incumbents a duty to combine net-work elements for CLECs, based upon the provisions of 47 U.S.C. § 251(c)(3).  That statute, in part, imposes upon ILECs such as USWC the duty:


[T]o provide, to any requesting telecommunications carrier for the provision of a telecommunications serv-ice, nondiscriminatory access to network elements on an unbundled basis at any technically feasible point on rates, terms, and conditions that are just, reasonable, and nondiscriminatory in accordance with the terms and conditions of the agreement and the requirements of this section and section 252 of this title.  An incum-bent local exchange carrier shall provide such unbundled network elements in a manner that allows requesting carriers to combine such elements in order to provide such telecommunications service.

(Emphasis added.)  The Eighth Circuit interpreted § 251(c)(3), particularly the last sentence, as precluding the FCC from levy-ing a duty on ILECs to do the actual combining of elements for competitors.  See Iowa Utilities Board, page 813.

b. USWC, in reliance upon this ruling, argues that the Act “forbids” a State requirement that ILECs combine network elements for competitors.  According to the Company, such a requirement would contravene the Act’s intent to implement competition in the local exchange market through the alternative mechanisms of unbundling of network elements and resale.  In USWC’s view, a requirement that it combine network elements for CLECs would, as found by the Eighth Circuit with respect to the FCC rule, “obliterate” the distinction between resale and access to network elements.  Such a rule, the Company contends, is pre-empted by the Act.

c. Recognizing that the Act preserved State authority to prescribe access and interconnection obligations for local exchange carriers (see discussion infra) USWC contends that any such State requirement must be consistent with the Act, espe-cially as interpreted by the Eighth Circuit.  The Act, according to the Company, prohibits any requirement that incumbents combine network elements for competitors.  Therefore, a Commission deci-sion mandating that USWC combine network elements for CLECs would be “in direct conflict with the Act as construed by the Eighth Circuit.”  USWC Brief, page 2.

d. We disagree with these arguments.  In the first place, to put the Eighth Circuit Court’s decision in con-text, we note that the proceeding before the Court concerned the validity of FCC rules and the nature of FCC authority under the Act.  To the extent the Court generally commented upon State authority to establish access and interconnection obligations under the Act--this issue arose in the course of the Court’s invalidation of the FCC’s attempts to preempt State policies (Iowa Utilities Board, pages 806-07)--the Court observed that the States retain independent power to adopt access and interconnec-tion requirements.  See discussion below.

e. As stated above, USWC argues that any State requirement that incumbents combine network elements for com-petitors is preempted by the Act, particularly the provisions of § 251(c)(3).  State law is preempted if that law actually con-flicts with Federal law, or if Federal law so thoroughly occupies a legislative field as to make reasonable the inference that Congress left no room for the States to supplement it.  Cipollone v. Liggett Group, Inc., 112 S.Ct. 2608, at 2617.  In this instance (i.e., on the question as to whether the Commission is empowered to order USWC to combine network elements for com-petitors), we agree with the CLECs that the Act is not intended to preempt State law.

f. Notably, § 251(d)(3) expressly provides:

(3) Preservation of State access regulations--In prescribing and enforcing regulations to implement the requirements of this section, the Commission shall not preclude the enforcement of any regulation, order, or policy of a State commission that‑‑


(A) establishes access and interconnection obliga-tions of local exchange carriers;


(B) is consistent with the requirements of this section;  and


(C) does not substantially prevent implementation of the requirements of this section and the purposes of this part.

Further, §§ 261(b-c) of the Act state:

(b) Existing State regulations--Nothing in this part shall be construed to prohibit any State commission from enforcing regulations prescribed prior to Febru-ary 8, 1996, or from prescribing regulations after such date of enactment, in fulfilling the requirements of this part, if such regulations are not inconsistent with the provisions of this part.

(c) Additional State requirements--Nothing in this part precludes a State from imposing requirements on a tele-communications carrier for intrastate services that are necessary to further competition in the provision of telephone exchange service or exchange access, as long as the State's requirements are not inconsistent with this part or the Commission's regulations to implement this part.

These provisions make clear that Congress, in the Act, did not intend to preempt State adoption and enforcement of access and interconnection requirements to apply to ILECs such as USWC.

g. According to the above provisions, State-imposed access or interconnection policies need only be “con-sistent with” the Act.  In this case, USWC contends that a State requirement that it combine network elements would be incon-sistent with the Act as interpreted by the Eighth Circuit.  We disagree.  The Court itself, in interpreting § 251(d)(3), observed that, “It is entirely possible for a state interconnec-tion or access regulation, order or policy to vary from a spe-cific FCC regulation and yet be consistent with the overarching terms of section 251 and not substantially prevent the imple-mentation of section 251 or Part II.”  Iowa Utilities Board, at 806.  This observation is in keeping with our conclusion that the term “consistent with” does not require that States implement the identical regulatory policies as will prevail at the Federal level.  See Environmental Defense Fund, Inc. v. E.P.A., 82 F.3d 451 (D.C. Cir. 1996) (“consistent with” does not require exact correspondence, but only congruity or compatibility); Roanoke Memorial Hospitals v. Kenley, 352 S.E.2d 525 (Va. App. 1987) (“consistent with” does not mean exactly alike, but instead means “in harmony with” “holding to the same principles” or “in general agreement with”).

h. The premise of USWC’s argument that the Com-mission may not adopt a policy requiring incumbents to combine network elements for CLECs is that the Act, as interpreted by the Eighth Circuit, absolutely prohibits ILECs from doing the com-bining of elements for competitors.  This premise is not sup-ported by the Act or the Court’s decision.  For example, the Court did not hold that incumbents may not voluntarily agree to combine network elements for CLECs; nor did the Court hold that the combining of network elements by an incumbent would be unlawful.  The Court’s ruling with respect to this issue was simply that the FCC could not compel ILECs to combine network elements for CLECs under the Act.  We note that requiring USWC to do the combining of elements (assuming such a policy is permitted under State law) may very well be consistent with the intent of the Act to promote competition.  See Iowa Utilities Board, page 816 (one purpose of the Act is to expedite the introduction of pervasive competition into the local exchange market).  In this event, a State requirement that the Company combine network elements for CLECs would be consistent with the Act.  Therefore, we determine that Federal law does not preempt a Commission requirement that USWC combine network elements for competitors.

2.
Commission Authority Under State Law

a. Having decided that Federal law does not pre-empt a State policy regarding the combination of network ele-ments, we must determine whether the Commission, in fact, pos-sesses authority under Colorado law to adopt such a policy.  USWC suggests that State law does not permit the Commission to require incumbents to combine network elements for competitors.  The CLECs contend that a number of provisions under Colorado law grant the Commission authority to adopt such a requirement.

b. We find that State law provides the Commis-sion broad authority to review network use and interconnection in the competitive market.  The Joint Brief correctly points out that the Commission possesses comprehensive authority to regulate the rates, terms, and conditions of services provided by ILECs such as USWC.  For example, § 40-3-102, C.R.S., provides:


The power and authority is hereby vested in the public utilities commission of the state of Colorado and it is hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust dis-criminations and extortions in the rates, charges, and tariffs of such public utilities of this state;  to generally supervise and regulate every public utility in this state; and to do all things, whether specifi-cally designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power, and to enforce the same by the penalties provided in said articles through proper courts having jurisdiction. . . .

We point out that the present case is an investigation and suspension docket conducted by the Commission pursuant to the provisions of § 40-6-111, C.R.S.
  That statute states that whenever the Commission conducts a hearing under its 

c. provisions, “. . . the commission shall establish the rates, fares, tolls, rentals, charges, classifications, contracts, prac-tices, rules, or regulations . . . which it finds just and rea-sonable.”  Accord § 40-3-111, C.R.S. (the Commission, after hear-ing, may determine the just, reasonable, or sufficient rates, fares, tolls, rentals, charges, rules, regulations, practices, or contracts to be observed by any public utility); § 40-4-101, C.R.S. (Commission shall prescribe rules and regulations for the performance of any service furnished or supplied by any public utility).  Finally, we conclude that, to the extent we determine it is necessary for USWC to combine network elements for com-petitors in order to promote competition in the local exchange market, such a directive to the Company would be consistent with the Legislative intent set forth in § 40-15-101, et seq., C.R.S.

d. For these reasons, we conclude that State law empowers us to order USWC to combine network elements for CLECs if appropriate.  Whether such an order is proper depends upon the factual investigation presently being conducted in this case.  For example, the CLECs in their Joint Brief contend that the Company’s proposed method of giving access to network elements to competitors (i.e., the SPOT frame proposal) is discriminatory, unjust, and unreasonable.  This suggestion constitutes a factual assertion which must be considered in light of the evidentiary hearing.  We will issue further orders on this question in light of the evidence presented at hearing.

II.
ORDER

A.
The Commission Orders That:

1. We determine that the Telecommunications Act of 1996 does not preempt Commission authority under State law to order U S WEST Communications, Inc., to combine network elements for competing local exchange carriers.

2. We further determine that the Commission is empow-ered under State law to order U S WEST Communications, Inc., in this docket, to combine network elements for competing local exchange carriers, if we determine that such a requirement is necessary and appropriate.

3. This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING
February 18, 1998.
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�  As indicated in the caption, this case concerns U S WEST Communications, Inc.’s proposed permanent tariffs for the provision of certain services (i.e., interconnection, local termination, unbundling, and resale) to competing local exchange carriers.  Generally, this proceeding concerns obligations imposed upon the Company by the Telecommunications Act of 1996 and §§ 40-15-501 et seq., C.R.S.


�  In Iowa Utilities Board, the Court ruled that, under the Telecommuni-cations Act of 1996, the Federal Communications Commission lacked authority to order incumbent local exchange carriers to combine network elements for CLECs.


�  The propriety of such a requirement is, as explained infra, dependent upon factual determinations to be made based upon the hearing on USWC’s new proposals.  Accordingly, we do not decide here whether the Company will be required to combine network elements for CLECs.


�  Pub. L. No. 104-104, 110 Stat. 56 (codified at various sections of Title 47, United States Code).


� In § 40-15-503(2)(g)(II), C.R.S., the Legislature directed the Commission to conduct proceedings, under § 40-6-111, C.R.S., for each telecommunications carrier  that will provide unbundled facilities or functions, interconnection, services for resale, or local number portability.
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