Decision No. C98-247

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97K-342T

RE:  IN THE MATTER OF ADVICE LETTER NO. 2663 REGARDING U S WEST COMMUNICATION’S VERIFIED APPLICATION PER RULE 57 and THE INVESTI-GATION AND SUSPENSION OF TARIFF SHEETS FILED BY U S WEST COMMUNI-CATIONS, INC., WITH ADVICE LETTER NO. 2663 REGARDING LOCAL AREA DATA SERVICE (“LADS”).

DECISION denying EXCEPTIONS

Mailed Date:  March 10, 1998

Adopted Date:  February 25, 1998

I.
BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for con-sideration of the U S WEST Communications, Inc. (“USWC”), Excep-tions to Recommended Decision No. R98-16.  Decision No. R98-16 was issued by the Administrative Law Judge (“ALJ”) on January 9, 1998.  In our review, we have also considered the Response of Staff in Opposition to Exceptions Filed by U S WEST Communica-tions, Inc., from the Staff of the Public Utilities Commission (“Staff”) and the Response to Exceptions by MCI Telecommunica-tions Corporation filed jointly by MCI Telecommunications Cor-poration and its wholly-owned subsidiary, MCI metro Access Trans-mission Services, Inc. (collectively “MCI”), as well as the entire record in this proceeding.
  Now being duly advised in the premises, we will deny the exceptions of USWC but provide minor clarification on the issue of service discontinuance under the cited statutes.

B.
Discussion

1. As noted in Decision No. R98-16, this proceeding was instituted by the consolidation of Docket No. 97A-243T, regarding an application by USWC to discontinue the offering of local area data service (“LADS”), and Docket No. 97S-289T, the suspension docket for investigation of USWC Advice Letter No. 2663.  Under this advice letter, USWC proposed to move LADS to the obsolete section of its tariff with new customers being foreclosed from using it and existing customers being allowed to continue using the service for five years.

2. In Decision No. R98-16, among other findings, the ALJ found that customer demand for LADS appears lately to have increased and that possible alternatives to LADS have dissimilar-ities either related to their function or price.  On this basis, the ALJ concluded that the application of USWC does not meet the intent of § 40-15-302(3), C.R.S., which incorporates the require-ments of § 40-15-206, C.R.S., in that USWC has not met the burden of demonstrating that “functionally equivalent” services are available to satisfy customer demand.

3. In its exceptions, USWC takes issue with Decision No. R98-16 as it believes the ALJ has treated LADS like a Part 2 service for the purposes of determining functional equivalence.  USWC argues that since LADS is a Part 3 service, having been deemed emerging competitive by the legislature, that, ipso facto, there are multiple providers for this service.  USWC also argues that other “policy” arguments must be considered when interpret-ing the intent of § 40-15-302(3), C.R.S.  Among its “policy” proposals, USWC concludes that (1) LADS cannot be compared to other high speed data services; (2) LADS is “underpriced” rela-tive to unbundled loops, retail local exchange switched access, or DS-1s; and (3) Decision No. R98-16 ignores evidence of functionally equivalent services presented by USWC, including unbundled loops and low or high speed data services.    

Regarding the first argument advanced by USWC, we find that the ALJ has appropriately considered the relevant stat-utory requirements.  Section 40-15-302(3), C.R.S., specifically applies the standard within § 40-15-206, C.R.S., to services 

4. determined to be within the Part 3 “Emerging Competitive” section of Article 15, Title 40 of the Colorado Revised Statutes.  While the focus is somewhat unclear, the USWC argument appears to cen-ter on a belief that because LADS is included within the stat-utory classification of “Emerging Competitive” services it neces-sarily follows that there are multiple providers that offer such service.  Here, we agree with the assessment in the Staff Response that classification in Part 3 refers more to the pos-sibility rather than a guarantee of services from alternative providers.  There were no examples offered of the current offer-ing of this service, i.e., a functional equivalent, by other pro-viders.   

While we agree with the statutory assessment in Decision No. R98-16, we are also sensitive to the possibility of interpreting § 40-15-206, C.R.S., so narrowly that an existing provider could not exit from any service offering.  In this instance, we agree with the ALJ that there still appears to be some demand for LADS.
  Absent this conclusion, we question the 

5. significance of addressing the issue of lack of availability of functional equivalents from other providers.
  

6. We will also reject USWC’s first and third “policy” arguments concerning the “functional equivalence” of LADS to other services.  Generally, the USWC argument is based on speculation about the potential for services of other providers to be an alternative to LADS; not current examples of such offer-ings.  For instance, the USWC example of the potential use of unbundled loops by Competitive Local Exchange Carriers (“CLECs”) to provide an alternative was examined by the ALJ.  The record supports the ALJ’s determination that USWC has not met the burden of demonstrating that it has low speed private line services that are equivalent to the functional capability of LADS at a com-parable price.
  In the event the competitive use of LADS poses unforeseen market impacts, as suggested by USWC, the Commission can examine those impacts at that time.

7. Finally, USWC argues that the current price of LADS cannot be compared to that for other services, as it is “clearly underpriced.”  As noted in Responses of Staff and MCI, USWC presented no cost analysis in an attempt to substantiate such a conclusion.  Furthermore, in claiming that LADS is under-priced relative to an unbundled loop, USWC failed to substantiate its claim that such circuits are “physically the same thing.”  Such significant physical characteristics as the length of the average LADS loop compared to that used for the statewide average unbundled loop or whether conditioning requirements may differ between these two types of access services were not addressed by USWC in the context of whether LADS is underpriced.
 

II.
ORDER

A.
The Commission Orders That:

1. The motion by the Staff of the Commission for an enlargement of time to, and including, February 17, 1998 in which to file a response to exceptions and the motion of MCI Tele-communications Corporation for acceptance of its late-filed response to exceptions are granted. 

2. The exceptions to Recommended Decision No. R98-16 filed by U S WEST Communications, Inc., are denied as further described within this Order.

3. U S WEST Communications, Inc., shall comply with the ordering paragraphs of Recommended Decision No. R98-16.

4. The 20-day time period provided for under § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration begins on the first day after the mailing or serving of this Decision and Order.

5. This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ WEEKLY MEETING February 25, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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____________________

Bruce N. Smith

Director
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� On February 12, 1998, Staff filed a Motion for Enlargement of Time Within Which to File Its Response to Exceptions.  On February 17, 1998, MCI filed a Motion to Accept Late-Filed Response to Exceptions.  Pursuant to our oral ruling on February 18, 1998, these motions will be granted.


� Here, we view evidence of demand as the recent use of increasing quantities of the service as well as testimony from potential customers of their desire to use such service (Exhibit D, pp. 4-6, ll. 12-12, Tr. pp. 11-21, ll. 2-1 and pp. 153-55, ll. 6-16).


� When USWC attempts to place itself within the group of “alternative providers” as prescribed within the standard in § 40-15-206, C.R.S., as it has done in this docket, it bears an especially heavy burden to demonstrate functional equivalence and comparable pricing of its own services as an alternative to the service it proposes to eliminate.  Otherwise, the “viable alternative” intention of this standard will be eviscerated by the monopolistic tendency to forcibly migrate customers for the strategic objec-tives of the provider. 


� In this regard, we note that USWC witness McIntyre admitted that LADS is not always a direct substitute for voice grade facilities (Tr. p. 53, 5-13). In fact, most which are fairly inexpensive are bandwidth limited (Tr. pp. 76-77, ll. 22-23). Also, Staff witness Klug testified that there were no data transmission services for smaller customers that match LADS (Tr. p. 184, ll. 5-10) and that the LADS tariff does not constrain this service to narrow band data, unlike other tariffed services (Exhibit C, p. 13, ll. 18-30).    


�  In their responses, both MCI and Staff note that USWC can certainly propose changes to its LADS tariff to remedy such defects as “underpricing” or to other regulations related to the safe and efficient operation of the service.  In addition, we note that to the extent CLECs may use this service in ways currently unforeseen by this Commission and unanticipated by the existing tariff, such revisions may certainly be appropriate. 
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