Decision No. C98-200


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NOS. 97A-234CP and 97A-235CP


IN THE MATTER OF THE APPLICATION FOR AUTHORITY TO TRANSFER CERTIFICATES OF PUBLIC CONVENIENCE AND NECESSITY PUC NOS. 191 and 13348 FROM BOULDER AIRPORTER, INC., TO BOULDER SHUTTLE, LLC.


DOCKET NO. 97F-278CP


ROCKY MOUNTAIN SHUTTLINES, INC., D/B/A ROCKY MOUNTAIN SUPERCOACH, LTD.,��		Complainant,��v.��BOULDER AIRPORTER, INC.,��		Respondent.


Decision Vacating Stay and Granting,�in Part, and Denying, in Part Exceptions


Mailed Date:  February 23, 1998


Adopted Date:  February 18, 1998


BY THE COMMISSION


Introduction


This matter comes before the Colorado Public Util-ities Commission ("Commission") for consideration of exceptions to Decision No. R97-1211, issued by the Administrative Law Judge ("ALJ") on November 19, 1997.  In that decision, the ALJ recom-mended approval of the requested transfer of Certificate of Pub-lic Convenience and Necessity ("CPCN") PUC Nos. 13348 and 191 from Boulder Airporter, Inc. ("Airporter" or "Transferor"), to Boulder Shuttle, LLC ("Boulder Shuttle" or "Transferee") (collec-tively "Applicants").  The ALJ also recommended dismissal of the formal complaint of Rocky Mountain Shuttlines, Inc., doing busi-ness as Rocky Mountain Supercoach, Ltd. ("Supercoach"), which complaint was consolidated with the transfer action and generally alleged dormancy and/or abandonment of the CPCNs sought to be transferred.


Exceptions to the recommended decision were filed pursuant to § 40-6-109(2), C.R.S., by Supercoach.�  Applicants filed a response to these exceptions.


The exceptions generally argue that: (1) the ALJ denied Supercoach due process of law; and (2) the ALJ erred by failing to find portions of CPCN PUC Nos. 13348 and 191 dormant.


Now being duly advised in the matter, we grant, in part, and deny, in part, the exceptions.


Factual Background


Airporter presently owns and operates CPCN PUC Nos. 13348 and 191.  CPCN PUC No. 13348 generally authorizes:  (1) scheduled and call-and-demand limousine passenger transporta-tion between Denver International Airport ("DIA") and all points within a four-mile radius of the intersection of Arapahoe Avenue and 28th Street in Boulder; and (2) charter and call-and-demand sightseeing passenger transportation between all points in the County of Boulder, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.  The charter service is restricted against transportation within a six-mile radius of the intersection of Nickel and Midway Streets in Broomfield and against service for IBM and the National Oceanic and Atmospheric Administration, Boulder County, Colorado.


CPCN PUC No. 191 generally authorizes, in a generic fashion, passenger transportation between all points in the County of Boulder, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.  This authority is restricted to the use of 9-12 passenger vehicles and against taxi, sightseeing, or charter service.  CPCN PUC No. 191 is also restricted against providing service into or out of points in Weld County and against scheduled or call-and-demand limousine service between DIA, on the one hand, and all points within a four-mile radius of the intersection of Arapahoe Avenue and 28th Street in Boulder.  Finally, CPCN PUC No. 191 is restricted against providing scheduled service involving Black Hawk or Central City.


Airporter is transferring these authorities to Boulder Shuttle.  Boulder Shuttle is a limited liability company whose principals are Evan H. Zucker ("Zucker"), Jeff Ross ("Ross"), and Mark Joseph ("Joseph").  Messrs. Zucker, Ross, and Joseph are also principals in Denver Shuttle, LLC, Shuttle Asso-ciates, LLC, Denver Taxi, LLC, and Boulder Taxi, LLC.


Due Process Issues


In its exceptions, Supercoach contends that the ALJ made several improper rulings in violation of its due process rights.  Specifically, Supercoach believes that the ALJ ruled on the following motions improperly:  (1) the granting of Appli-cants' motion for entry of a protective order; (2) the denial of Supercoach's motion for continuance and request for clarification of the protective order; (3) the denial of Supercoach's second motion for continuance; and (4) the denial of Supercoach's motion for permission to call public witnesses at the November 5, 1997 hearing.


The Commission finds that the ALJ's ruling on each of the above motions was reasonable and did not result in a violation of Supercoach's due process rights.  With respect to Applicants' motion for protective order, it is a standard prac-tice of this Commission to enter such an order in this type of proceeding.  Moreover, Applicants were acting within their legal rights when they responded to portions of Supercoach's discovery with legal objections.  Finally, the requested documents were made available and were reviewed prior to the October 8, 1997 hearing on the substantive issues in this transfer docket.  Thus, any delay in actually reviewing the documents did not prejudice Supercoach and its first motion for continuance was properly denied.


Denial of the second motion to continue was also appropriate.  The second motion to continue was ruled on in a timely fashion when the ALJ ruled on it orally prior to the com-mencement of the presentation of evidence at the hearing on October 8, 1997.  This is especially true since Applicants' time for responding to the motion had not yet fully run.  Addi-tionally, the Commission agrees with the ALJ that, in light of the opportunity to conduct discovery that had been provided to Supercoach between August 28, 1997 and October 8, 1997, the alleged inability to conduct discovery was an insufficient ground to continue the hearing for a third time.


Furthermore, Supercoach's contention that it was unable to present witnesses on October 8, 1997 because the ALJ had not ruled on its motion to continue filed only five days earlier is without merit.  Supercoach had known since August 28, 1997 that it should be prepared to present its case on October 8, 1997.�  Thus, the timing of the ALJ's ruling in no way denied Supercoach the opportunity to present witnesses.  In short, the Commission agrees with Applicants that Supercoach was given a fair opportunity to present its case, but that Supercoach chose to present no evidence.


Finally, the denial of the motion to present pub-lic witnesses at the hearing on November 5, 1997, was entirely consistent with the ALJ's proper ruling on October 8, 1997.  October 8 and 9, 1997, were the days on which Supercoach was per-mitted to present its evidence.  The November 5, 1997 hearing was for the limited purpose of permitting a witness too ill to attend the hearings on October 8 and 9, 1997, to testify.  The denial of this motion, contrary to the argument of Supercoach, neither opposed the promotion of public confidence in Commission pro-ceedings nor violated Supercoach's due process rights.


In conclusion, the Commission will deny those exceptions of Supercoach alleging a violation of due process rights.  Supercoach's exceptions addressing dormancy, on the other hand, have merit and are fully considered below.


Standard of Review and Commission Authority in Transfer Cases


The Commission reviews proposed transfers of CPCNs pursuant to the provisions of §§ 40-5-105 and 40-10-106, C.R.S.  Specifically, § 40-5-105, C.R.S., provides that the assets of any public utility, including any CPCN, may be sold ". . . only upon authorization by the commission and upon such terms and condi-tions as the commission may prescribe."


Under these statutes, as supplemented by the gen-eral provisions of Colorado public utilities law and Commission rules (see Rule 3, 4 Code of Colorado Regulations ("CCR") 723-31), the correct standard of review is whether a transfer of assets is in the public interest.  Specifically, the standard to be applied in transfer cases such as the present proceeding is as follows:


It is the public interest, not the relative interests of the transferor and transferee, that is of paramount importance in such matters . . .  This precludes financial standing as the only subject of inquiry.


Public Utilities Comm'n v. Stanton Transp. Co., 386 P.2d 590, 593 (Colo. 1963) (emphasis in original).


Furthermore, in resolving a transfer case in the public interest, the Commission can impose reasonable conditions on a transfer.  The holding in Stanton makes this point clear.  In Stanton, the Court, in affirming the Commission's ruling, stated:  


[W]e think that the legislative scheme involved in the regulatory statutes clearly gives the Commission the power to . . . impose such reasonable restrictions as are necessary to conform the transfer to the public interest. . . .  What is being affected by the restric-tion is the likelihood of unwarranted competition and resultant economic havoc and loss of existing common carriers in this state.  Under the circumstances, we cannot say that the imposition of this restriction is unreasonable, arbitrary, or beyond the power conferred upon the Commission by the Legislature.


See, P.2d at 594 (emphasis in original); see also Mobile Pre-Mix Transit, Inc. v. Public Utilities Comm'n, 618 P.2d 663 (Colo. 1980) (ability to discriminate against and compete unfairly with other carriers were found to be pertinent factors in the Commis-sion's ruling to deny the proposed transfer of authority).


In determining whether reasonable conditions should be placed on the transfer, the Commission can approve a transfer of portions of the existing CPCNs contingent upon can-cellation of the dormant and abandoned portions of the authority.  This is not the legal equivalent of a revocation and, therefore, the issues addressed in J.C. Trucking, Inc. v. Public Utilities Comm'n, 776 P.2d 366 (Colo. 1989), are not relevant.  The award of a contingent approval is permissible because it does not pur-port to mandate that Applicants go through with the transfer.  Thus, approval of a transfer contingent upon cancellation of dor-mant and abandoned portions comports with due process.


We further observe that there is precedent for a regulatory commission to order cancellation of portions of a dor-mant authority in a transfer proceeding.  See Houff Transfer, Inc. v. United States, 291 F. Supp. 831, 837 (W.D. Va. 1968) (Affirmance of a Commission finding that it was "consistent with the public interest to require cancellation of [dormant portions of a certificate] as a condition to approving transfer of its rights in other areas.").  Colorado law supports this proposi-tion.  Stanton, 386 P.2d at 594 (Restriction on a transfer of authority imposed by the Commission is permissible if notice is given).


Dormancy


Pursuant to Rule 3.5.2 of the Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle for Hire, 4 CCR 723-31, the Commission shall examine the certificates to be transferred for bona fide opera-tions and an absence of dormancy or abandonment.  Specifically, in this matter Applicants must establish that:


	The transferor of a certificate has been engaged in, and now is engaged in, bona fide common carrier operations under its certificate; and, further, that neither the certificate nor any part thereof has been abandoned or allowed to become dormant.


Rule 3.5.2, 4 CCR 723-31.


Supercoach takes exception to the recommended decision's conclusions regarding dormancy and abandonment as applied to CPCN PUC Nos. 13348 and 191.  The ALJ held that Airporter is currently engaged in bona fide operations under all aspects of both CPCNs at issue and that no portion of either certificate had been abandoned or allowed to become dormant.  The ALJ supported this conclusion because he found that Airporter established that it has "provided substantial and continuous service, to and from a representative number of points within the authorized territories, as permitted under the certificates."  Decision No. R97-1211, p. 7-8.  The Commission disagrees with this finding.


The Commission finds that the doctrine of dormancy requires that portions of CPCN PUC Nos. 13348 and 191 be canceled as a condition of our approval of the transfer.  In so deciding, the Commission analyzes each transportation type authorized under each CPCN separately to ensure that only the active portions of each certificate are transferred.  These transportation types are:  scheduled; limousine; charter; sightseeing; and special bus.


While dormancy is a somewhat flexible concept, the following observation comports with our opinion on the subject:


	In reviewing the cases, this court finds dormancy to mean an abandonment or termination of services the reactivation of which will result in damages either to the public interest or to intervening or protesting carriers who conducted operations during the inter-ruption of said services.  This is a common sense rule compatible with the concern for the public interest that must be resolved.


Arrow Transp. Co. v. United States, 300 F. Supp. 813, 818 (D. R.I. 1969); accord Gateway Transp. Co. v. United States, 371 F. Supp. 180 (W.D. Wis. 1973).  Notably, a finding of dormancy, as defined in judicial and regulatory precedents, consists of the elements of non-use of an authority (or parts of the authority) and damages to other carriers or to the public interest as a result of reactivation of dormant rights.


The cases on dormancy have also recognized that dormant rights cannot be sold.  Arrow, 300 F. Supp. at 817.  The policy reason for not allowing the transfer of a dormant author-ity (without proof of public need) is that such allowance "would institute new services without a showing of public need therefor . . ."  Id.; accord Gateway, 371 F. Supp. at 182; Houff, 291 F. Supp. at 834.


This Commission itself has long followed these precepts.  To illustrate, in Re Homer M. Monks, 20 PUR 3d 339 (Colo. PUC 1957), the Commission denied a portion of a transfer application due to a finding of dormancy of the permit.  The Com-mission stated:


	It is the conclusion of this commission, and we so hereby declare it to be our policy, that when a permit has been allowed to lie dormant and only a small por-tion of the area authorized to be served is actually served, that the permit, upon transfer or lease, should be restricted and compressed to the service that has been previously rendered. . . .  To now permit a car-rier who has allowed his authority to be substantially dormant to lease or transfer that authority and extend the operation would be tantamount to the granting of new authority in the area without showing the public convenience and necessity therefor . . .


Id. at 340-341; accord Re Sven Johanson, 31 PUR 3d 520 (Colo. PUC 1959).


Moreover, in performing a dormancy analysis one must be cognizant of the limits of the representative points �
standard.  The representative points standard which was relied on by the ALJ can be succinctly summed up as follows:


	A lack of substantial service to a representative number of points in the [certificated] area may estab-lish that operating rights are dormant.


Houff, 291 F. Supp. at 835.  However, this standard only applies to call-and-demand types of transportation (namely limousine, charter, sightseeing, and special bus) and not to scheduled oper-ations.  Id.;  Red Arrow Freight Lines, Inc.-Purchase (Portion)-Galveston Truck Line Corp., 104 M.C.C. 820, 824 (1968).


We find that the ALJ improperly applied the repre-sentative points standard to scheduled operations and that call-and-demand limousine, sightseeing, and special bus transportation have not been provided under CPCN PUC Nos. 13348 and 191 to a representative number of points statewide and, therefore, cannot be transferred in full.  Thus, we disagree with Applicants' con-tention that they clearly and convincingly demonstrated con-tinuous and complete operations under CPCN PUC Nos. 13348 and 191.


Specifically, with respect to scheduled operations under CPCN PUC Nos. 13348 and 191, we approve the transfer only of those current operations for which a time schedule is on file at the Commission. See Rule 13, 4 CCR 723-31.  These scheduled operations between DIA and points within a four-mile radius of Arapahoe Avenue and 28th Street, Boulder under CPCN PUC No. 13348 and between DIA and points in the cities of Louisville and Lafayette, Colorado under CPCN PUC No. 191 are the only ones which Airporter is currently engaged in for purposes of Rule 3.5.2 of 4 CCR 723-31.


Next, with respect to sightseeing and special bus services, no evidence of these types of call-and-demand opera-tions was presented.  Airporter, therefore, has not met its bur-den of demonstrating that it was engaged in these specific types of operations.  Thus, the portion of CPCN PUC No. 13348 per-mitting sightseeing service and the portion of CPCN PUC No. 191 permitting special bus service are clearly dormant and cannot be transferred.


Third, with respect to call-and-demand limousine service, the testimony demonstrates that the operations under both CPCN PUC No. 13348 and CPCN PUC No. 191 consisted of service between points within Boulder County and between those points and DIA.  Contrarily, the evidence did not demonstrate substantial service between the County of Boulder, Colorado, and a repre-sentative number of points elsewhere in the State of Colorado.  See Houff, 291 F. Supp. at 836 (regularly serving three points pursuant to statewide authority demonstrated that service to entire state was dormant).  As such, the Commission finds that only call-and-demand limousine service between all points in the County of Boulder, Colorado, and between said points, on the one hand, and DIA, on the other hand, is active and transferable.


Finally, with respect to charter service, the Com-mission finds that Airporter demonstrated that it currently engages in service to a representative number of points statewide under CPCN PUC No. 13348.  The testimony offered by Airporter's witness established charter operations both within Boulder County and between Boulder County and the rest of the state.  Thus, no portion of the authority to provide charter service under CPCN PUC No. 13348 is dormant.


In reaching the above conclusions, the Commission finds that the Applicants’ use of summary exhibits, in conjunc-tion with the other evidence presented, was proper.  Furthermore, the evidence, when viewed as a whole, is sufficient to demon-strate the non-dormant and bona fide nature of those operations which the Commission will authorize to be transferred in this Decision.


As a result, following the transfer to be approved herein, Boulder Shuttle shall hold authority as described in Appendix A to this Decision.


Approval of the Transferee


		The financial fitness of the transferee is an element at issue in a transfer docket before the Commission.  De Lue v. Public Utilities Comm'n, 454 P.2d 939, 941 (Colo.), cert. denied, 396 U.S. 956 (1969); Rule 3.5.1, 4 CCR 723-31.  The Commission finds that Boulder Shuttle is a fit transferee of CPCN PUC Nos. 13348 and 191.


ORDER


The Commission Orders That:


The stay of Decision No. R97-1211, as set forth in Decision No. C97-1303, is hereby vacated.


The request of Charles Kimball to withdraw the exceptions he filed on behalf of Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd., is granted.


Due to no exceptions being filed with respect to the dismissal of the formal complaint portion of this con-solidated docket, the Commission dismisses with prejudice the formal complaint brought by Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd.


The exceptions to Decision No. R97-1211 filed by Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd., are granted, in part, and denied, in part, con-sistent with the above discussion.


Boulder Airporter, Inc., is authorized to transfer Certificate of Public Convenience and Necessity PUC Nos. 13348 and 191 to Boulder Shuttle, LLC.  Consistent with the above dis-cussion, transfer of these certificates of public convenience and necessity is conditioned upon cancellation of the dormant aspects of the authority.


The full and complete authority transferred to Boulder Shuttle, LLC, shall read as set forth in Appendix A to this Decision.


Boulder Airporter, Inc., is authorized to encumber the certificates of public convenience and necessity transferred herein to the full extent of the consideration provided under Boulder Airporter, Inc., and Boulder Shuttle, LLC's agreement.


In the event of a default, Boulder Airporter, Inc., shall be entitled to a return back of the exact same authorities as transferred by this Decision even though the authority authorized to be transferred will be assigned a new number and reflects a merger of Certificate of Public Convenience and Necessity PUC Nos. 13348 and 191.


The right of Boulder Shuttle, LLC, to operate under this Decision shall depend upon its compliance with all present and future laws and Commission rules and regulations, and the prior filing by Boulder Airporter, Inc., of any delinquent reports, if any, covering operations under the certificates up to the time of transfer.  Boulder Shuttle, LLC, shall cause certifi-cates of insurance to be filed with the Commission as required by Commission rules.  Boulder Shuttle, LLC, shall also pay the vehi-cle identification fee.  The joint applicants shall file an acceptance of transfer signed by both Boulder Airporter, Inc., and Boulder Shuttle, LLC.  The tariffs of rates, rules, and regu-lations of Boulder Airporter, Inc., pertaining to Certificate of Public Convenience and Necessity PUC Nos. 13348 and 191 shall, upon adoption notice, become and remain those of Boulder Shuttle, LLC, until changed in accordance with controlling law and appli-cable Commission rules and regulations.  Finally, Boulder Air-porter, Inc., shall file a terminating annual report from the first of January to the date of this Decision and any other required reports.


Operations may not begin until the requirements described in the preceding paragraph have been met.  If the joint applicants do not comply with the requirements of the preceding paragraph, then the ordering paragraphs granting approval of a transfer of certificates of public convenience and necessity to Boulder Shuttle, LLC, shall be void.  On good cause shown, the Commission may grant additional time for compliance, if the request is filed within 60 days.


The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the effective date of this Decision.


This Order is effective upon its Mailed Date.


ADOPTED IN Commissioners’ WEEKLY MEETING�February 18, 1998.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ROBERT J. HIX�________________________________�����R. BRENT ALDERFER�________________________________


Commissioners


COMMISSIONER VINCENT MAJKOWSKI�ABSENT, BUT CONCURRING.
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    �  The exceptions of Supercoach before the Commission are those filed by its President, John Rushton.  The Commission will grant the request of Supercoach's attorney at the hearing to withdraw the exceptions he filed on Supercoach's behalf.


    �  The ALJ even ruled at the close of hearing on October 8, 1997 that he would permit Supercoach to present its case on October 9, 1997, the second scheduled day of the hearing even though Supercoach failed to present any witnesses on the afternoon of October 8, 1997 causing the hearing to apparently end early that day.  Supercoach's counsel was present for this ruling.  Tr. 10/8/97, pp. 152, 158-59.
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