Decision No. C98-198


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97R-043T


IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES PRESCRIBING THE PROCEDURES FOR ADMINISTERING THE COLORADO HIGH COST FUND, 4 CCR 723-41��and��IN THE MATTER OF PROPOSED RULES REGARDING AMENDMENTS TO THE RULES PRESCRIBING THE PROCEDURES FOR DESIGNATING TELECOMMUNICATIONS SERVICE PROVIDERS AS PROVIDERS OF LAST RESORT or as an ELIGIBLE TELECOMMUNICATIONS CARRIER, 4 CCR 723-42.


Decision Adopting Rules


Mailed Date:   February 27, 1998


Adopted Date:  February 23, 1998





TABLE OF CONTENTS


� TOC \o "2-7" �I.	BY THE COMMISSION	� PAGEREF _Toc413203108 \h ��2�


A.	Statement	� PAGEREF _Toc413203109 \h ��2�


II.	Discussion	� PAGEREF _Toc413203110 \h ��3�


A.	Procedural History	� PAGEREF _Toc413203111 \h ��3�


B.	Statutory Authority	� PAGEREF _Toc413203112 \h ��4�


III.	CHCF RULES--4 CCR 723-41	� PAGEREF _Toc413203113 \h ��6�


A.	Applicability	� PAGEREF _Toc413203114 \h ��6�


B.	Eligibility to Receive CHCF Support	� PAGEREF _Toc413203115 \h ��8�


C.	Access Lines Eligible for CHCF Support	� PAGEREF _Toc413203116 \h ��9�


D.	CHCF Benchmark	� PAGEREF _Toc413203117 \h ��11�


E.	Definition of “Retail Revenues”	� PAGEREF _Toc413203118 \h ��13�


F.	Revenue Neutral Filings as Offsets to CHCF Support	� PAGEREF _Toc413203119 \h ��16�


G.	End-user Surcharges	� PAGEREF _Toc413203120 \h ��24�


H.	CHCF Administration	� PAGEREF _Toc413203121 \h ��28�


IV.	Rule For Eligible Telecommunications Carriers	� PAGEREF _Toc413203122 \h ��30�


V.	ORDER	� PAGEREF _Toc413203123 \h ��30�


A.	The Commission Orders That:	� PAGEREF _Toc413203124 \h ��30�


B.	ADOPTED IN Commissioners’ WEEKLY MEETING�February 23, 1998.	� PAGEREF _Toc413203125 \h ��31�


VI.	COMMISSIONER Chairman Robert J. Hix DISSENTING IN PART:	� PAGEREF _Toc413203126 \h ��32�


VII.	COMMISSIONER VINCENT MAJKOWSKI DISSENTING IN PART:	� PAGEREF _Toc413203127 \h ��36�


�


I.	BY THE COMMISSION


A.	Statement


This matter comes before the Commission to consider adoption of amendments to the Rules Prescribing the Procedures for Administering the Colorado High Cost Fund, 4 CCR 723-41 (“CHCF Rules”), and the Rules Prescribing the Procedures for Designating Telecommunications Service Providers as Providers of Last Resort or as an Eligible Telecommunications Carrier, 4 CCR 723-42 (“Rules For Eligible Telecommunications Carriers”).  We issued Notice of Proposed Rulemaking in this matter on January 30, 1997.  See Decision No. C97-97.  In addition, on June 30, 1997, we issued a Supplemental Notice of Proposed Rulemaking.  See Decision No. C97-654.


Pursuant to those notices we accepted written comment from a number of interested parties including: U S WEST Communications, Inc. (“USWC”); AT&T Communications of the Mountain States, Inc. (“AT&T”); MCI Telecommunications Corporation (“MCI”); Sprint Communications Company L.P. (“Sprint”); Eagle Telecommunications, Inc./Colorado d/b/a PTI Communications (“PTI”); the Colorado Telecommunications Association (“CTA”); the Colorado Office of Consumer Counsel (“OCC”); TCG Colorado (“TCG”); AT&T Wireless Services, Inc. (“AT&TWS”); CommNet Cellular Inc. (“CommNet”); and Sprint Spectrum L.P. (“Sprint Spectrum”).  We also conducted hearings in this case to receive oral comment from interested persons on March 13, September 10, and October 1, 1997.  Now being duly advised, we will adopt, subject to requests for reconsideration, the rules appended to this decision as Attachments A and B.  These rules amend the High Cost Fund Rules, 4 CCR 723-41, and the Rules for Eligible Telecommunications Carriers, 4 CCR 723-42.


II.	Discussion


A.	Procedural History


In Docket No. 95R-558T, we adopted the existing CHCF Rules and Rules for Eligible Telecommunications Carriers.  See Decision Nos. C96-352 and C96-451.  The CHCF Rules set forth the methods and procedures for administering the Colorado High Cost Fund,� and are intended to advance the goal of universal telephone service (i.e. the universal availability of local service at affordable rates).  Notably, Docket No. 95R-558T left some High Cost Fund issues unresolved.  Decision No. C96-352, however, created a Colorado High Cost Fund Task Force for the purpose of investigating those unresolved issues and to make recommendations to the Commission.  In accordance with our decision, the Task Force submitted its final report to the Commission on December 31, 1996, making a number of recommendations regarding support of high cost areas in the State.  The present proceeding was initiated to consider amendments to the CHCF Rules in resolution of issues identified by the Task Force.�  For the reasons set forth in this decision, we will amend the rules concerning the CHCF.


B.	Statutory Authority


We will adopt the rules attached to this decision pursuant to authority granted to the Commission in various provisions of Colorado statutes.  In particular,  § 40-15-502(5), C.R.S. states:


In order to accomplish the goals of universal basic service, universal access to advanced service, and any revision of the definition of basic service under subsection (2) of this section, the commission shall create a system of support mechanisms to assist in the provision of such services in high cost areas.  These support mechanisms shall be funded equitably and on a nondiscriminatory, competitively neutral basis through assessments on all telecommunications service providers in Colorado and shall be distributed equitably and on a nondiscriminatory, competitively neutral basis.  For purposes of administering such support mechanisms, the commission shall divide the state into reasonably compact, competitively neutral geographic support areas.  A provider's eligibility to receive support under the support mechanisms shall be conditioned upon the provider's offering basic service throughout an entire support area.  The Commission shall review the costs of basic service and shall administer such support mechanisms.


Furthermore, § 40-15-208, C.R.S. provides:


	There is hereby created, in the state treasury, the Colorado high cost fund, referred to in this section as the "fund", which shall be distributed as determined by rules promulgated by the commission. . . . The purpose of the fund created in this section is to provide financial assistance to local exchange carriers to help make basic local exchange service affordable and allow such providers to be fully reimbursed for the difference between the reasonable costs incurred in making basic service available to their customers within a rural, high-cost geographic support area and the price charged for such service, after taking into account any amounts received by such providers under price support mechanisms established by the federal government and by this state.  The commission shall ensure that no local exchange provider is receiving funds from this or any other source that, together with local exchange service revenues, exceeds the cost of providing local exchange service to customers of such provider.... Each year the commission shall determine the costs incurred in administering the fund and shall determine, together with any surplus revenues from any prior year, the charge to subscribers that will be necessary to cover the cost of implementing this section....


We further note that § 40-2-108, C.R.S. directs the Commission to promulgate such rules and regulations as are necessary for the administration and enforcement of title 40, Colorado Revised Statutes.  For the reasons discussed below, we determine that the rules adopted here are proper and within our statutory authority.


III.	CHCF RULES--4 CCR 723-41


A.	Applicability


The amendments to Rule 1 clarify that the high cost funding under Part 1 (Rules 7-16) will be available to “non-rural” providers only.  “Rural” providers shall obtain CHCF funding pursuant to Part II (Rules 17-18).  New Rule 2.14, which defines “rural telecommunications service provider”, specifies those providers eligible for CHCF support under Part II.  That definition is generally consistent with the definition of “rural telephone company” set forth in the Telecommunications Act of 1996 (“Act”).  See 47 U.S.C. 153(47).  Pursuant to Rule 4.2, the demarcation between “rural” and “non-rural” providers (for purposes of funding under Parts 1 and II) shall continue until the occurrence of one of three specified events.  The revision to Rule 4.2.3 provides that Part II funding (as opposed to support under Part I) shall continue until the Commission approves a proxy cost model for rural companies.  That is, rural providers shall be eligible for Part I high cost support when a proxy cost model for those companies is approved by the Commission.


We adopt these amendments inasmuch as the cost models investigated by the Commission, at this point in time, are obviously not adequate for purposes of estimating costs for rural providers.  In particular, the cost models recently presented to the Commission for CHCF purposes� have clearly overestimated costs for rural companies.  Since Part I funding relies on the results of a proxy cost model, it is inappropriate to allow rural providers to participate in Part I at this time.  The amendment to Rule 4.2.3 (rural providers may draw CHCF support under Part II until approval of a proxy cost model for such providers) establishes the appropriate time for transition to Part I funding for rural companies.


In addition, these revisions to the rules address a concern with the present availability of CHCF support raised by PTI in its comments:  PTI is not eligible to receive Part II support under the existing CHCF rules.  Part II support is presently limited to “small local exchange carriers” (“small LEC”), and PTI does not qualify as a small LEC.  Furthermore, the proposed rules in this docket, Rule 4.2.3, provided that “rural providers” (as opposed to “small LECs”) would not be eligible for Part I funding until sometime in the future (e.g. upon Commission approval of a cost proxy model for “rural providers”).  The proposed rules did not define “rural provider”, although PTI does qualify as such a provider under the Act.  Given the lack of a definition of “rural provider” in the proposed rule, its inability to qualify as a “small LEC” for purposes of Part II funding, and the additional proposals to defer Part I funding for “rural providers” until sometime in the future, PTI expressed concern that it would not be permitted to receive any CHCF support at this time.  PTI’s proposed amendments to the rules (i.e. use of the terms “small LEC’ and “non-small LEC” as the demarcation point for purposes of Part I/Part II funding) would allow it to immediately receive Part I support.


We do not agree that the present proxy cost models are acceptable for PTI’s operations.  However, we do agree that PTI should not be precluded from participation in the CHCF at this time.  The adopted amendments, in particular the new definition of “rural provider,” will permit PTI to immediately participate in Part II.  New Rule 4.3 will also permit other rural companies not presently participating in Part II to immediately apply for such participation.�


B.	Eligibility to Receive CHCF Support


The attached amendments to Rule 8.2 and 8.4 clarify some of the eligibility requirements for receipt of CHCF support.  In particular, Rule 8.2.1.1 requires a provider to apply for federal universal service support, and to agree to provide basic local service in accordance with the provisions of 47 U.S.C. § 214(e) and 254.  Rule 8.4 states that providers which serve end-users through the purchase of unbundled network elements from another carrier shall be eligible to receive CHCF support in an amount not to exceed the costs of the purchased network elements (i.e. the price paid to the provider of the unbundled network elements).  Carriers which actually provide the network elements shall also be eligible to receive CHCF support for the difference between the price of the unbundled elements and the element’s proxy cost.  The parties who commented upon these issues generally support these amendments to the rules.


C.	Access Lines Eligible for CHCF Support


Existing Rule 9.4, as adopted in Docket No. 95R-558T, provides for CHCF support for all residential and business lines in high cost areas.  Comment in this proceeding (e.g. by AT&T, MCI, and AT&TWS) suggests that we revisit this decision, especially in light of the Federal Communications Commission (“FCC”) Report and Order on Universal Service, CC Docket No. 96-45, Decision No. 97-157 (May 7, 1997) (“FCC Report and Order”).  There, the FCC noted that the Federal-State Joint Board on Universal Service had recommended Universal Service Fund (“USF”) support for only a single connection to a subscriber’s primary residence and for a single connection to a business premise.�  Because we agree with the reasoning underlying the Joint Board recommendation we will modify the CHCF rules to provide for support for a single residential and business access line only.


We conclude that the health, safety, and welfare of a telephone subscriber is sufficiently advanced by the provision of a single access line.  Specifically, access to the public switched network is fully accorded by a single connection, and it is reasonable to expect that subscribers who desire multiple lines pay the costs associated with those additional lines.  We further note that CHCF support of multiple access lines will result in a greater cost burden upon the fund and the end-users who must ultimately pay those costs.�  We agree with the Joint Board observation that support of multiple lines may be inconsistent with the goal of universal service, since it will increase the cost of telecommunications service for all end-users.


Thus, the rules will be modified to accord CHCF support for primary residential and single-line business access lines only.  The revisions to Rule 9.4, in conjunction with new Rules 2.1.1 and 2.1.2, will accomplish this purpose.�


The Notices of Proposed Rulemaking requested comment as to whether CHCF should be used for funding unserved customers.  Some parties (e.g. OCC, USWC, and PTI) supported use of high cost monies to fund a certain portion of high cost line extensions to unserved customers.  Other parties (e.g. CTA, AT&T, MCI, and AT&TWS) opposed this suggestion.  We will decline to expand the CHCF for this purpose at this time.  Generally, we agree that use of the fund in this manner may inappropriately expand the size of the CHCF without significant benefit to universal service.  For the time being we will continue to rely on the line extension policies of the various LECs to extend service to unserved customers.


D.	CHCF Benchmark


The Notices initiating this proceeding requested comment regarding the benchmark to be established in the Rules.  As explained here, the benchmark, whether a price or revenue benchmark, represents the level at which CHCF support would begin; the amount of CHCF support will be the difference between the benchmark and the cost per line as measured by the approved proxy cost model.  See Rule 2.13.  The proposed rules specifically suggested the option of establishing a revenue benchmark which, in the calculation of appropriate CHCF support, would incorporate revenues from various services.  We received extensive comment on this issue.


Generally, USWC and PTI opposed the concept of a revenue benchmark.  USWC contended that the benchmark (for purposes of calculating CHCF support) should be price-based and include only the local service price and the subscriber line charge (“SLC”).  PTI suggested that the benchmark include the price of local service in the relevant area only.  Both parties argue that a revenue benchmark (i.e. inclusion of revenues from various services other than local service in calculation of CHCF support) is inappropriate, since it is inconsistent with the goal of replacing implicit subsidies (to universal service) with explicit CHCF support.  According to these parties, a revenue benchmark which includes revenues from service such as access and discretionary services will maintain the implicit subsidies presently contained in those rates.  PTI further argues that a revenue benchmark is improper since the proxy cost model upon which CHCF support will be based will not include the costs of these other services.


Parties such as AT&T, MCI, AT&TWS, TCG, and the OCC support a revenue benchmark, although their positions differ slightly with respect to the service revenues to be included in the benchmark.  These parties point out that a benchmark which incorporates revenues from all service that benefit from loop facilities will ensure that local service will bear no more than a reasonable share of a provider’s joint and common costs.�  Moreover, without such a benchmark, a provider receiving CHCF support may “double recover” some its costs: once from implicit subsidies contained in the rates of various services and again from the CHCF support itself.


We agree with the contentions that the rules should incorporate a revenue benchmark.  As stated in Rules 9.5 and 2.13, the residential and business benchmarks will include the revenues received by the incumbent local exchange provider for the following services: (1) the weighted average monthly revenues per line for all types of basic local exchange service (e.g., flat-rated, measured and message service) in the geographic area; (2) one-half of the average revenues per line in the relevant area for discretionary services such as call waiting, call forwarding, and caller ID; (3) zone or mileage charges; (4) the average carrier common line charges and imputed carrier common line charges; and (5) such other revenues as the Commission may find appropriate by specific order.  This list is generally consistent with the positions of those parties who advocated a revenue benchmark.  Notably, the benchmark will include only one-half of revenues from discretionary services, as suggested by the OCC, to permit these services to offset costs associated with the provision of these services (e.g. direct costs).  In addition, it is unnecessary to include federal SLC revenues, inasmuch as the  CHCF support will be limited to the intrastate proxy costs.  That is, the supported proxy costs will be derived by applying the federal separations factors.  See Rules 2.10.1 and 9.4.  Since the CHCF will not be used to support costs associated with the federal jurisdiction, we will not include the federal SLC revenues in the calculation of the revenue benchmark.


E.	Definition of “Retail Revenues”


Rule 7.1 provides that “every provider of intrastate telecommunications service to the public” shall contribute to the CHCF.  Pursuant to Rule 7.2., monies to support the CHCF will be collected through charges upon telecommunications service providers.  Rule 7.2.4 specifies that the CHCF charge shall be calculated as the ratio of the CHCF requirement to the total statewide retail revenues for the applicable period.  Notably, Rule 2.12 defines “Retail Revenues,” for purposes of determining the CHCF charge upon telecommunications providers, as including revenues from services provided by deregulated entities such as cellular, paging, and personal communications service providers.


Sprint Spectrum and CommNet suggested that, since commercial mobile radio service (“CMRS”) is exempt from regulation under the provisions of federal (47 U.S.C. 332(c)(3)) and state (40-15-401, C.R.S.) law, the Commission lacks authority to require that these providers contribute to the CHCF.  Parties such as USWC dispute this claim.


In Decision No. C96-352, pages 18-21 (Docket No. 95R-558T), we determined that the Commission does have authority to compel CMRS providers to contribute to the CHCF.  We now affirm that ruling.  As noted in Decision No. C96-352, the Act provides:


	State Authority--A State may adopt regulations not inconsistent with the (Federal Communications) Commission’s rules to preserve and advance universal service.  Every telecommunications carrier that provides intrastate telecommunications services shall contribute, on an equitable and nondiscriminatory basis, in a manner determined by the State to the preservation and advancement of universal service in that State....


(emphasis added)  47 U.S.C. 254(f).  USWC points out that that the FCC, relying upon § 254(f), has determined that the states do have jurisdiction over CMRS providers with respect to universal service funding.  See FCC Report and Order, ¶ 791 (section 332(c)(3) does not preclude states from requiring CMRS providers to contribute to state support mechanisms).


With respect to our authority under State law, Decision No. C96-352, page 19, also pointed out that § 40-15-502(5)(a), C.R.S. provides:


	In order to accomplish the goals of universal basic service, universal access to advanced service, and any revision of the definition of basic service under subsection (2) of this section, the commission shall create a system of support mechanisms to assist in the provision of such services in high cost areas.  These support mechanisms shall be funded equitably and on a nondiscriminatory, competitively neutral basis through assessments on all telecommunications service providers in Colorado and shall be distributed equitably and on a nondiscriminatory, competitively neutral basis.


(emphasis added)  These provisions of both federal and state law are clear that we possess the authority to mandate that telecommunications providers contribute to the CHCF whatever their regulatory status.


Sprint Spectrum and CommNet suggest that if CMRS providers are required to contribute to the CHCF, that they be eligible to receive support from the fund.  In fact, the adopted rules will permit such participation by CMRS providers so long as the requirements for participation are met.  Those requirements are set forth in Rule 8.  Since those provisions are nondiscriminatory and competitively neutral (see § 40-15- 502(5)), CMRS providers will be allowed to receive support from the CHCF.


F.	Revenue Neutral Filings as Offsets to CHCF Support


The Notices initiating this docket requested comment as to whether the rules should adopt a mechanism to match the receipt of explicit support from the CHCF with the removal of implicit subsidies (to universal service) in existing rates (e.g. rate adjustments to offset receipt of monies from the CHCF).  One method suggested in the Notices was to require carriers receiving a CHCF award to make a revenue neutral filing as an offset to the award.  Further, the Notices requested comment on the notion that carriers be permitted to “net” high cost funding against an earnings deficiency, or as an offset to changes in depreciation rates and expenses.  We received extensive comment on these issues.


USWC Comment--USWC supports the concept of “revenue neutral” receipt of CHCF support such that all funds received from the CHCF would be matched with a corresponding reduction in rates.  Consequently, no participating carrier would experience a net change in total revenues.  USWC suggests that this mechanism will assist incumbent providers in removing subsidies implicit in existing rate structures, as contemplated by State  and Federal law.  According to USWC’s proposals, a provider receiving CHCF support would file its proposed rate changes to offset such support upon thirty days notice.  Those proposals would become effective simultaneously with the receipt of CHCF monies, subject to true-up after hearings before the Commission.  Based upon those hearings, the Commission would determine whether the proposed rate changes would be made permanent, or whether different rate changes should be effectuated.  Under USWC’s contemplated mechanism, each provider would be permitted to propose any rate changes it believes to be appropriate as offsets to a CHCF award.  (Hence, USWC opposes across-the-board initial rate reductions (i.e. the reductions subject to true-up after hearing).)  Allowing for such discretion, according to USWC, will enable providers to “target price decreases to those services having high implicit subsidies.”  USWC would specifically exclude residential basic service from any rate reductions due to CHCF support.


In order to remove implicit subsidies from existing rates as expeditiously as possible, USWC proposes that the rate reductions be accomplished on a “total approach” basis, instead of a “net basis.”  A “total approach” would reduce rates by the total amount of CHCF support received by a provider, including the amounts received from other carriers and the CHCF amounts contributed by the receiving provider itself; a “net approach,” on the other hand,  would reduce rates only to the extent total CHCF support to the provider exceeds the provider’s direct receipt of CHCF revenues from its own customers.


Finally, USWC opposes the use of CHCF support to offset earnings deficiencies or changes to depreciation expenses.  This proposal, in USWC’s view, would complicate the process inasmuch as disputes would arise concerning the provider’s earnings or its depreciation expenses.  These disputes might necessitate full revenue requirement determinations to be made by the Commission.  Moreover, USWC argues, use of CHCF support in this manner is inconsistent with the primary purpose of high cost funding: to make implicit subsidies (to universal service) explicit.


Comments from AT&T, MCI, AT&TWS, and Sprint--AT&T, MCI, AT&TWS, and Sprint support the concept of revenue neutral filings.  In particular, these parties contend that recipients of CHCF should be required to effect the offsetting rate reduction prior to receipt of CHCF monies.  These parties suggest that receipt of CHCF support prior to the offsetting rate reduction would result in windfalls and double-recovery of costs on the part of recipients.  AT&T, MCI, AT&TWS, and Sprint would, as USWC, require rate reductions by the total (as opposed to net) amount of the CHCF award.


These parties oppose the suggestion that incumbent local exchange carriers who receive high cost monies should be permitted to choose those service rates to be decreased.  According to these parties, granting incumbent carriers such discretion will allow them to choose services which are likely to be most competitive (e.g. toll and business).  In contrast, AT&T, MCI, AT&TWS, and Sprint contend, incumbents are likely to maintain excessive rates (i.e. rates with substantial implicit subsidies) for monopoly services such as access and interconnection.  Lastly, these parties propose that access charges, including the carrier common line charge, be reduced first as the offset to CHCF support.  According to this suggestion, no other rates would be decreased until all implicit subsidies are removed from access charges.


TCG Comment--TCG also supports a mechanism to reduce rates, to the extent such rates contain implicit subsidies, as an offset to CHCF support.  According to TCG, the revenue neutral rate decreases should be effectuated by across-the-board reductions--these rate reductions would be effective simultaneous with the CHCF award--for all services except for residential basic service and contract services.  Residential service would be excluded from the rate reductions since, according to TCG, this service is already priced below-cost; contractual services would be excluded due to the administrative difficulty associated with revising existing contracts.  Apparently, TCG supports revenue neutral rate reductions on a net basis.


OCC Comment--The position of the OCC differs significantly from some of those discussed above in at least one respect.  While the OCC does support the concept of revenue neutrality with respect to high cost funding, it strongly opposes the notion that the offsetting rate decreases be accomplished on a total approach basis.  According to the OCC, reducing rates by the total CHCF support will likely result in rate shock for existing customers.  A net approach, the OCC argues, will result in gradual and moderate rate changes corresponding to the development of competition in the local exchange market:  As USWC loses market share in low-cost areas, the level of its payments to the CHCF will decrease and its net receipt of support will increase.  The result, it is suggested, will avoid “immediate” and “major” rate changes.  According to this argument, the “total approach” advocated by parties such as USWC, AT&T, MCI, AT&TWS, and Sprint, is inconsistent with the Legislature’s intent that “competition in the market for basic local exchange service will increase the choices available to customers and reduce the costs of such service.”  Section 40-15-501, C.R.S.  The OCC further notes that the existing CHCF rules adopted by the Commission incorporate a net approach.


The OCC opposes suggestions by PTI and CTA that high cost support be used to offset earnings deficiencies or increased depreciation expenses on the part of recipient providers.  Use of CHCF support in this manner, the OCC states, would result in rate increases for all contributors to the CHCF, virtually all telephone customers in the State.  Since these rate increases would occur without full examination of a providers’ operations (e.g. a full revenue requirements determination), the OCC claims that affected customers will not have an adequate opportunity to examine and challenge these rate increases.  The OCC suggests that the offsetting rate reductions should be across-the-board reductions with residential basic service rates included in any reductions.


PTI and CTA Comments--PTI firmly supports a rule which would permit providers, under certain circumstances, to offset CHCF support with earnings deficiencies or increased depreciation expenses.  Strict application of the revenue neutrality concept, PTI claims, could result in “wildly fluctuating” rates in those instances where a provider is underearning.  PTI argues: The principle of revenue neutrality would require a provider upon receipt of CHCF support to reduce rates and, therefore, its revenues without regard to whether the provider was in an earnings deficiency situation.  Shortly after that rate reduction, assuming the provider was underearning, it would then increase its rates to remedy its existing underearnings.  These rate fluctuations are not in customers’ interest.  As such, PTI suggests that in circumstances where there is an established earnings deficiency, providers be permitted to offset CHCF support with that deficiency instead of being required to reduce service rates.  Similarly, PTI recommends providers be permitted to offset CHCF awards with changes in depreciation expense.  CTA appears to support these suggestions.�


PTI proposes that the process for investigating the existence of an earnings deficiency be informal (i.e. without hearings).  Specifically, PTI contemplates that a provider would demonstrate underearnings through documentation filed with Commission Staff at least 60 days prior to receipt of CHCF monies.  Staff would investigate an underearnings claim, and make a recommendation to the Commission.  If the Commission agrees with all or a portion of the claim, it would permit the provider to offset some or all of the CHCF support with those underearnings.  Any interested person who disputes the Commission’s informal findings could file a formal complaint, or, in the case of the provider, a formal rate request.  The process for investigation of increased depreciation expenses would be identical.


Commission Decision--Rule 8.7.2 sets forth our determinations on the above issues.  We agree that in order to remove subsidies implicit in existing rates and to avoid double-recovery of costs associated with local service, revenue neutral filings in which certain service rates are reduced are necessary and appropriate.  In addition, we agree with those parties (e.g. USWC, AT&T, MCI, AT&TWS, and Sprint) that revenue neutral rate reductions on a total approach basis are the most appropriate.  This method of offsetting CHCF support is the most expeditious for making implicit subsidies to universal service explicit.  As such, this procedure is best suited to promoting competition in the local exchange market.


As provided for in Rule 8.7.2, providers subject to the Commission’s rate regulation� will be required to implement rate reductions simultaneously with the receipt of CHCF support.  This shall be accomplished by the filing of an Advice Letter� which implements a uniform rate decrease for all regulated services, except for residential local service and the first line of business local service.  We find that exclusion of these services from rate decreases is appropriate to ensure that services which likely do not presently contain implicit subsidies, such as the specific services supported by the CHCF, do not benefit from rate decreases due to CHCF support.  The rule also recognizes that the Commission by specific order in a particular docket may direct that the interim rate decrease be implemented in a different manner.


Generally, we intend that the rate reductions proposed in this first Advice Letter shall become effective by operation of law, subject to the discretion of the Commission to suspend this filing under § 40-6-111, C.R.S., and shall be interim only pending formal review of the proposed permanent rate reductions set forth in the second Advice Letter filing.  See Rule 8.7.2.2.  Since the rule provides for rate reductions concurrent with the receipt of CHCF monies, it will preclude double-recovery of costs associated with supported services.  We further envision that the provider’s proposals for permanent rate decreases in the second Advice Letter will be formally investigated in a suspension docket, again subject to the Commission’s discretion to suspend or not to suspend such filings.  This opportunity for formal hearings will enable the Commission and interested parties to fully investigate whether providers such as incumbent local exchange carriers are attempting to change their rate structures in an improper manner (e.g. to inhibit competition).  We conclude that this adopted mechanism is consistent with the mandates set forth in State and Federal law and adequately protects the rights of all interested persons.


G.	End-user Surcharges


The Notices of Proposed Rulemaking specifically requested comment concerning what, if any, mechanism should be adopted to provide for the cost recovery of a provider’s obligation to pay into the CHCF.  We received comprehensive comment on this issue.  In particular, many of the parties endorsed the notion of end-user surcharges to be imposed by providers as the device for collection of CHCF contribution.  In fact, all parties who submitted comment on the issue, with the exception of the OCC, supported the notion of end-user surcharges.


Proponents of surcharges--USWC, AT&T, MCI, AT&TWS, TCG, PTI, CTA and Sprint generally promote end-user surcharges as the vehicle for cost recovery of the CHCF obligation on the part of providers.  Arguments in support of this position include:  Failure to specifically establish a cost recovery mechanism in the rules--as discussed infra, this is position of the OCC--would diminish the effectiveness of any high cost fund.  This is so, since the implicit subsidies to universal service presently contained in rates would likely continue.  Moreover, failure to provide for cost recovery of CHCF contributions may result in disincentives for providers to invest in high cost areas.  Consequently, lack of a specific mechanism for cost recovery may result in a reduction in service quality in high cost areas supported by the CHCF. Advocates of end-user surcharges point out that contributions to the CHCF are legitimate expenses (e.g. these expenses will be imposed upon providers by statutory and regulatory directives) and, therefore, the rules should establish the method for cost recovery.


Proponents of a specific cost recovery mechanism suggest that end-user surcharges constitute a simple and flexible method for accommodating yearly fluctuations in providers’ high cost obligations.  Furthermore, these parties contend that surcharges are most appropriate inasmuch as end-users will be expressly informed of the charges as well as their purpose.  Recovery of high cost contribution through providers’ general rate structures, in contrast, will “hide” the costs from customers.  For these reasons, some of these parties also argue that end-users’ bills should contain a specific line-item for the CHCF surcharge.�


OCC Position--The OCC emphatically opposes the imposition of surcharges upon end-users.  In its view, no mechanism for cost recovery of the CHCF contribution should be specified in the rules.  Significantly, the OCC contended that the revenue neutral rate reductions to offset receipt of CHCF support should be implemented on a “net basis.”  See discussion above, pages � PAGEREF netbasis �19�� PAGEREF netapproach �20�.  For providers who are net recipients, there will be no costs to recover and, therefore, no need for a cost recovery mechanism.  The OCC contends that even for providers who are net contributors to the fund, there is no justification for the rules to specify the method of cost recovery.  Some of the providers contributing to the CHCF, the OCC argues, will not be rate-of-return regulated.  For these providers, the OCC suggests that the market should control how CHCF costs are recovered; there is no need for the Commission to specify the device for recovery of such costs.  Specification of a method, according to the OCC, will diminish providers’ incentives to reduce their costs and increase their efficiencies, contrary to the principles of competition.


The OCC also contends:  Contribution to the CHCF, like many other providers’ expenses, is simply a cost of doing business.  Such contributions are not likely to significantly increase a provider’s total costs.  Therefore, there is no need to establish a recovery mechanism for CHCF costs specifically.  As for end-user surcharges in particular, such charges are not necessary to make CHCF support explicit.  The adoption of a proxy cost model and the mandate that all providers contribute to the CHCF by themselves makes high cost support apparent to contributors.  Finally, end-user surcharges do not adequately represent the value individual customers receive from universal service, since low-usage customers will pay as much as high-usage customers.


Commission Decision--We agree with those parties who suggest that the rules establish end-user surcharges as the device for collection of CHCF contribution.  In particular, we note our agreement with the contention that, since CHCF expenses, including the amount of such expenses, are imposed by statute and regulation, the rules should specify a mechanism for cost recovery.  Treating these expenses simply as costs of doing business is inconsistent with these express directives.  We also agree that end-user surcharges will serve the purpose of making explicit to end-users the charges being imposed upon them as well as the purpose of such charges.  The adoption of cost proxy models and the establishment of the CHCF by themselves do not serve this purpose.  We find that customers should be informed of these matters.


In light of these determinations, we will adopt Rule 7.3 which directs that entities subject to rate regulation by the Commission shall collect CHCF contribution through an end-user surcharge.  That rule also mandates that regulated telecommunications providers collect the CHCF rate element as a specific line item on their customers’ bills. 


Rule 7.3 in conjunction with Rule 7.2.4, which specifies how the CHCF rate element will be calculated, will result in end-users being surcharged based upon other charges on their bills.  Therefore, end-users with lower bills (i.e. customers who utilize less telecommunications services) will pay lesser CHCF surcharges than those with higher bills.  This addresses the OCC concern that low usage customers will contribute as much to the CHCF as higher usage customers. 


H.	CHCF Administration


Rules 7, 9, and 10 establish those procedures which we determine are necessary and appropriate for administration of the CHCF.  As specified in Rule 10, the Commission may contract with a third party for administration of the fund.  Any third party engaged to perform the duties of the Administrator shall meet those qualifications stated in Rule 10.1.1.1.  For example, the third party shall be neutral and impartial with respect to administration of the CHCF; shall not be a party in telecommunications proceedings before the Commission; shall not be a member of a trade association that advocates positions before the Commission; shall not be an affiliate of any telecommunications service provider; etc.  These provisions are consistent with the positions of the parties to this proceeding.  Notably, no party opposed the notion that the Commission may engage a third party to serve as the CHCF Administrator, nor did any party dispute the criteria set forth in Rule 10.1.1.1.


Rule 10.7 specifies that the third party Administrator shall have access to providers’ books and records for purposes of administration of the CHCF.  This provision was also unopposed.  As stated in the rules, including Rules 10.8, 10.9, and 10.12, the CHCF Administrator shall gather and maintain certain information and develop certain forms necessary for administration of the fund.  Rule 7 details additional information which providers must submit to the Administrator.  This includes reports of providers’ retail revenues for purposes of calculating the CHCF rate element (Rule 7.2.1); numbers of access lines served by eligible providers (Rule 7.2.2); CHCF amounts collected by eligible providers (Rule 7.2.2); and incumbent providers’ revenues for purposes of calculating residential and business revenue benchmarks (Rule 7.2.3).


The duties of the CHCF Administrator include those specified in Rules 7 and 9.  For example, under Rule 7 the Administrator, utilizing the principles enunciated in the rules, shall calculate the amount of revenues necessary to meet CHCF obligations.  Based upon the information submitted to the Administrator and in accordance with the principles stated in the rules, the Administrator shall calculate the CHCF rate element to be assessed by providers.�  The Administrator shall notify providers of their CHCF cost responsibility and the extent of their eligibility for CHCF support.  See Rule 7.2.6.  Pursuant to Rule 7.4, telecommunications service providers shall remit CHCF revenues to the Administrator for disbursement.�  Finally, the Administrator is responsible for reconciling CHCF contributions and disbursements.  See Rules 7.4.3 and 9.7.


IV.	Rule For Eligible Telecommunications Carriers


The Rules for Eligible Telecommunications Carriers, 4 CCR 723-42, in part, set forth procedures and requirements for designation of providers eligible to receive federal USF support.  The purpose of the amendments adopted here is to make the rules consistent with FCC requirements regarding designation of providers as Eligible Telecommunications Providers. The FCC’s requirements are set forth at 47 C.F.R., Part 54.  Designation of companies as Eligible Telecommunications Providers will enable them to receive federal USF support.  In light of the FCC’s rules, we find that the amendments to the Rules for Eligible Telecommunications Carriers, as set forth in Attachment B, should be adopted.


V.	ORDER


A.	The Commission Orders That:


The rules appended to this decision as Attachments A and B are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.


Within twenty days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.


The finally adopted rules shall also be filed with the Office of Legislative Legal Services within twenty days following issuance of the above-referenced opinion by the Attorney General.


The twenty-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this decision.


This Order is effective upon its Mailed Date.


B.	ADOPTED IN Commissioners’ WEEKLY MEETING�February 23, 1998.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO����ROBERT J. HIX�________________________________����VINCENT MAJKOWSKI�________________________________����R. BRENT ALDERFER�________________________________


Commissioners


CHAIRMAN ROBERT J. HIX�AND COMISSIONER VINCENT MAJKOWSKI�CONCURRING IN PART AND�Dissenting IN PART. 
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VI.	COMMISSIONER Chairman Robert J. Hix DISSENTING IN PART:


I dissent from the majority decision on two points: (1) the decision to provide CHCF support for only a single access line for both residential and business customers; and (2) the decision to exclude revenues from the Yellow Pages directory in the revenue benchmark.


With respect to the first point, I conclude that the decision to support only a single access line is inconsistent with the legislative directive to this Commission to establish high cost fund mechanisms.  Section 40-15-208, C.R.S. created a high cost fund to “help make basic local exchange service affordable” (emphasis added).  Similarly, § 40-15-502(5), C.R.S. directed the Commission to create a system of support mechanisms to assist in the provision of “basic service.”  These provisions do not indicate that the high cost support mechanisms created by the Commission should support only the first access line to a customer’s premises.  I note that the service provided by additional access lines is still “basic service.”  Since the Legislature directed that “basic service” be supported by any high cost support system established by the Commission, without distinguishing between the first and additional access lines, I conclude that the decision to limit support to only a single line is contrary to the statutes discussed above.


Additionally, the Commission’s own rules at 4 CCR 723-2-17 specify what constitutes Basic Service and the associated Universal Service standard.   Rule 723-2-17.1 establishes the Basic Service Standard and in no way limits the concept to a single line to a premise.  Rule 723-2-17.2 deals with Universal Service Availability and contains no provision limiting the concept to one line per customer.  The Commission’s rules regarding obligations of Providers of Last Resort, Rule 4 CCR 723-42-5 require that POLRs be able to serve every customer regardless of availability of facilities or evolution of the definition of basic service.  


I further note that the Commission’s policy up to this point in time has been to allow for high cost fund support for all access lines.  For example, as recently as in Docket No. 95R-558T, we rejected arguments to limit CHCF support to a single line.  See Decision No. C96-352, pages 14-16.  We pointed out, in Decision No. C96-352 (pages 15-16), that it has been the Commission’s practice since at least 1990 to support multiple lines, and that abandoning this policy would be a “drastic change” with potentially “serious” consequences for some telephone companies in the State.  Since no evidence was presented in this docket to the contrary, these concerns are still valid.


I conclude that the limitation adopted by the majority here will significantly and adversely affect the rural areas in the State.  At the present time, many rural business and residential customers have need for more than a single access line. The effect of substantially higher basic service prices for additional lines in a rural area will be to induce small businesses to locate outside of high cost rural areas.  Businesses will gravitate to higher density communities to avoid the higher telecommunication costs in rural areas.  I believe that failure to support additional lines in high cost areas will harm the availability of affordable telecommunications service within these areas and repress economic development (e.g. customers in rural areas will not have the same opportunity to take additional lines as customers in urban areas due to high prices).  Further, since CHCF support will now be limited to single lines only, I conclude that the development of competition in telecommunications in high cost areas will be impaired. Contrary to 40-15-502(7), the majority ruling in this matter will not remove a barrier to entry but may create disincentives for facilities based providers entering high cost service areas.  This also is contrary to the Legislative intent expressed in §§ 40-15-501 et seq.


It is significant that support for additional lines will not substantially increase the CHCF.  Therefore, the burden of supporting additional lines on the general body of customers would be minimal.  Comparison of that slight burden on the State’s end-users to the serious impacts of not supporting additional lines on customers in high cost areas leads me to conclude that we should not change our long-standing policy at this time.


With respect to the second point concerning the exclusion of Yellow Pages revenues from the benchmark, I note that these revenues have traditionally been attributed to residential local service in ratemaking.  This is so, since residential local service, particularly for U S WEST Communications, Inc. (“USWC”), has been priced residually.  Failure to include these revenues in the residential benchmark will increase the monies necessary to support the CHCF and may potentially result in the double recovery of costs on the part of USWC.  For these reasons, I dissent from the decision to exclude Yellow Pages revenues from the residential benchmark.


THE PUBLIC UTILITIES COMMISSION�OF THE STATE OF COLORADO�����Chairman Robert J. Hix�________________________________


Commissioner








VII.	COMMISSIONER VINCENT MAJKOWSKI DISSENTING IN PART:


I dissent from the portion of the rules which includes one-half of revenues from discretionary services in the revenue benchmarks.  In my opinion, no such revenues should be included in the benchmark.  I note that the high cost facilities which will be supported by the CHCF are loop facilities.  Discretionary services are not provisioned by those facilities regarded as part of the loop.  Rather, these services are provided by switching facilities.  In light of this fact, I conclude that there is no substantial relationship between the purposes served by the CHCF (i.e. to support loop facilities) and the provision of discretionary services.  For this reason, I would not include any revenues from these services in the revenue benchmarks.  This action, in my opinion, inappropriately serves to maintain implicit subsidies to universal service present in the rates for these services, contrary to the purpose of establishing a CHCF mechanism.
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�  As explained infra, the current Colorado High Cost Fund was established by the Commission pursuant to §§ 40-15-208, 40-15-502(5), and 40-15-503(2)(b)(V), C.R.S.


�  Some of the recommendations of the Task Force are also being addressed in Docket No. 97M-063T, In the Matter of the Administration of the Colorado High Cost Fund and the Development of a Cost Model.  That proceeding is considering approval by the Commission of proxy cost model for high cost areas.


�  Those models, including the Benchmark Cost Pricing Model and the Hatfield Model, have been presented to the Commission in Docket No. 97M-063T.


�  The Part II fund is also modified by Amendments to Rules 18.6.4.2 and 18.6.5.  Specifically, the amendment to Rule 18.6.4.2 provides for a 25% discount in the CHCF surcharge for subscribers to the low-income telephone assistance program; the amendment to Rule 18.6.5 provides for a 25% discount to the CHCF charge per access line for Lifeline subscribers.


�  While the FCC did not adopt the Joint Board recommendation, it did state that it would continue to evaluate this proposal in future proceedings.


�  As directed in these rules, the costs for the CHCF will be recovered by regulated entities in end-user surcharges.


�  Our ruling does not change CHCF support presently provided in Part II.  Consequently, rural providers may continue to receive CHCF support for more than a single access line.


�  The Act, 47 U.S.C. 254(k), directs that the FCC and the States ensure that services receiving universal service support “bear no more than a reasonable share of the joint and common costs of facilities used to provide those services.”


�  In any event, CTA urges that any adopted revenue neutrality mechanism not apply to the small LECs presently receiving high cost funding under Part II.  These companies are not presently required to make a revenue neutral filing as an offset to a CHCF award.


�  A provider not subject to rate regulation by the Commission must submit adequate evidence demonstrating that it is not receiving funds from the CHCF which, together with any other revenues, exceed the costs of providing local service to its customers.  See Rule 8.7.1.  A provider subject to the Commission’s rate jurisdiction, but subject to a specific form of price regulation, shall file a transmittal letter proposing price changes in the appropriate amount.


�  Some recipients of CHCF support may be permitted to make rate changes by the filing of a transmittal letter instead of an Advice Letter.


�  PTI and CTA do not support itemization of the CHCF surcharge on end-users’ bills.


�  Under the rules, calculations and disbursements are to be performed on a quarterly basis.


�  Actual disbursements will come from the Colorado State Treasurer’s Office.  See Rule 7.4.2.
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