Decision No. C98-121


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97A-540T


in the matter of the application of u s west communICaTIons, inc., for specific forms of price regulation.


Order Granting Motion For Clarification


Mailed Date:  February 3, 1998


Adopted Date:  January 28, 1998


BY THE COMMISSION:


	Statement


This matter comes before the Commission for con-sideration of the Motion for Clarification of Order Adopted Janu-ary 12, 1998 filed by Staff of the Commission (“Staff”) on Janu-ary 26, 1998.  The motion requests clarification of certain pro-visions set forth in Decision No. C98-62.  Now being duly advised in the premises, we will clarify Decision No. C98-62 as requested by Staff.  In addition, on our own motion we will modify our prior decision consistent with the discussion below.


Paragraph 2, page 6, of Decision No. C98-62 states:


	All parties shall comply with the Commission’s rules on discovery.  This includes Staff as an inter-vening party in this proceeding.  Discovery by Staff in this proceeding shall proceed in accordance with the Commission’s rules on discovery notwithstanding its broader audit power that exists outside of this pro-ceeding.


The motion requests clarification: (1) whether it is the Commis-sion’s intent that all information that is made available to a party in a proceeding shall also be available to all parties in that proceeding; (2) whether it is the Commission’s intent, that no matter how Staff obtains information in a proceeding, such information is available through an appropriate process to all parties; and (3) whether it is the Commission’s intent that no matter how Staff obtains information, such information can be withheld by the party providing the information from other par-ties to the proceeding on the grounds that it was provided to Staff and is not subject to discovery.


We acknowledge that Staff, as a matter of long-standing practice, has obtained information from utilities in proceedings before the Commission through audit instead of the formal discovery process available to other parties.  The above-quoted language from Decision No. C98-62 may be interpreted as having modified that practice for this case by requiring Staff to utilize the discovery process instead of its audit power.  Upon further consideration, we believe that this language should be vacated.  As the arm of the Commission in proceedings such as the present one, we conclude that it is in the public interest that Staff be permitted to employ its traditional audit power in this case so long as no other party is prejudiced by this practice.  To the extent the language quoted above from Decision No. C98-62 appears to direct that Staff may not utilize its audit authority, it will be deleted from the procedural requirements in this case.  Staff will be permitted to utilize its traditional audit power as part of its participation in this proceeding.


With respect to the specific questions posited in Staff’s motion, we note that is reasonable for Staff to utilize its audit authority (as derived from the Commission) in this case, provided that no other party’s access to discoverable information is adversely affected.  Therefore, with respect to questions 1 and 2, supra, it is, in fact, our general intent that information made available to any party as part of this proceed-ing, including Staff, shall be available to all other parties under appropriate processes such as the rules of discovery.  We note that under the discovery rules, there is a strong presump-tion that information within the possession of any party to this proceeding is discoverable.  Any party objecting to specific dis-covery questions shall bear the burden of demonstrating why spe-cifically requested information should not be produced.


Similarly, with respect to question 3, generally it is not our intent that information within Staff’s possession may be withheld by a party (e.g., U S WEST Communications, Inc.) simply because it was given to Staff under audit.  We reiterate that the rules of discovery create a strong presumption of avail-ability of information to the parties in this case.  Any party who objects to the production of information must provide good reasons for its objection.  If a party objects to discovery of information already made available to Staff as part of an audit in this case, we will, of course, consider the validity of such an objection in light of the fact that the information was made available to Staff, a party to this case, and is in Staff’s possession.


order


The Commission Orders That:


The Motion for Clarification of Order Adopted January 12, 1998 filed by Staff of the Commission on January 26, 1998 is granted consistent with the above discussion only.  Response time to the motion is waived.


The procedural directives set forth in Decision No. C98-62, page 6, paragraph 2, are modified consistent with the above discussion.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING January 28, 1998.
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