Decision No. C98-120


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97A-560E


application of public service company of COLORADO for approvals in connection with the power sales agreement with cl power sales six, l.l.c. to replace an existing contract.


Decision Granting Application


Mailed Date:  February 3, 1998


Adopted Date:  January 28, 1998


BY THE COMMISSION:


Statement


This matter comes before the Commission for con-sideration of the application by Public Service Company of Colorado (“Public Service” or “Company”) for certain approvals in connection with the Power Sales Agreement (“PSA”) with CL Power Sales Six, LLC (“CL Six”).  The PSA would replace an existing power purchase agreement between Public Service and Cogeneration Technology and Development Company (“CTDC”).  In the application, Public Service seeks a Commission determination that: (1) the Integrated Resource Planning Rules, 4 Code of Colorado Regula-tions 723-21 (“IRP Rules”), do not apply to the replacement PSA, or in the alternative, a waiver from the rules; and (2) Public Service will be allowed to continue to recover the capacity costs associated with the PSA through the Company’s Qualifying Facili-ties Capacity Cost Adjustment (“QFCCA”) clause.  We assigned this matter to an Administrative Law Judge for hearing.  On Janu-ary 14, 1998, the parties to this case (Public Service, Commis-sion Staff (“Staff”), and CL Six) entered into a Stipulation and Settlement Agreement which, with one exception, resolves all issues between the parties.�


Due to contractual commitments between the Com-pany, CL Six, and others, the parties request that we expedite the decision in this case.  Now being duly advised in the prem-ises, we find that due and timely execution of our functions requires that we enter the initial decision in this case, pur-suant to the provisions of § 40-6-109(6), C.R.S.  We will approve the Stipulation and Settlement Agreement, and, consequently, the application will be approved.


Discussion


Public Service submitted the instant application concerning the PSA between the Company and CL Six on November 12, 1997.  Here, the Company is seeking to replace a Qualifying Facility (“QF”) contract (under the Public Utility Regulatory Policy Act (“PURPA”)) with CTDC with the PSA.  As stated above, the present application seeks determinations that: (1) the IRP Rules do not apply to the PSA, or alternatively, a waiver of the rules; and (2) the Company will be allowed to recover the capacity costs associated with the PSA through the QFCCA.  The parties have stipulated, and we find, that the PSA will benefit ratepayers.


The Stipulation reserves for our determination whether approval of the application would be inconsistent with Commission decisions in Docket No. 93S-210E, the Phoenix Power Partners case.  If we find there would be no inconsistency, Staff agrees that the application should be granted.  In a December 16, 1997 letter to the Director of the Commission,� Public Service, CL Six, and CTDC argue persuasively that approval of the applica-tion would not be inconsistent with the decision made in the Phoenix case.


We first note that, unlike the Phoenix case, the present proceeding does not involve the application of PURPA, and Commission rules implementing PURPA, to modification of a QF project.  Second, there is no dispute here, as in the Phoenix proceeding, that replacement of the CTDC contract with the PSA will save ratepayers money, and is, therefore, in the public interest.  Third, with respect to the Company’s acquisition of power here (under the PSA), there is no dispute, as in Phoenix, regarding the rules which apply.  The parties agree that the IRP Rules are applicable.  In short, we find that approval of the instant application would not be inconsistent with rulings made in Phoenix.  This finding means that Staff supports the Stipula-tion and the application.


With respect to Public Service’s first request in the application (i.e., regarding the applicability and effect of the IRP Rules), we conclude that the PSA is not exempt from the competitive acquisition process under Rule 9.1.7.  The exemption in that rule is inapplicable inasmuch as the PSA does not con-stitute a mere modification to an existing power purchase agree-ment.  However, we agree with the Company and CL Six that good cause has been demonstrated for a waiver of the rules in accor-dance with Rule 11.  Specifically, the record demonstrates that replacement of the CDTC contract with the PSA is in the public interest.  Moreover, Public Service, in the PSA, is not acquiring incremental capacity for its system.  The record also shows that, as a practical matter, the type of transaction proposed here (i.e., the PSA) could not be accomplished under the competitive acquisition process envisioned in the IRP Rules.  Therefore, a waiver of the rules is appropriate.


As for the Company’s proposal to recover the capacity costs associated with the PSA through the QFCCA, we find that the request should be granted.


�
order


The Commission Orders That:


The Stipulation and Settlement Agreement between the parties dated January 14, 1998 is approved, and the applica-tion by Public Service Company of Colorado is granted consistent with the stipulation.


The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING January 28, 1998.
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�  The Stipulation reserves for our determination whether approval of the application would be inconsistent with the Commission’s decision in Docket No. 93S-210E.  As discussed in this order, we conclude that no inconsistency would result from approval of this application.


�  The parties have stipulated that the letter shall be part of the record for our consideration of the application.
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