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Statement


By application filed November 17, 1997, Public Service Company of Colorado (“Public Service Company” or “Com-pany”) requests authority from this Commission to establish nego-tiated rates for the provision of electric service to the new Colorado Department of Corrections facility under construction near Sterling, Colorado.  As grounds therefore, Public Service Company notes that the Colorado Department of Corrections has solicited bids from Highline Electric Association (“Highline”) as well as Public Service Company to provide electric service to the new corrections facility, which straddles the boundary between the service territories of Public Service Company and Highline.


On November 24, 1997, Highline protested the application, noting that it has a right to serve in a portion of the territory occupied by the correctional facility, and thus has standing to object to any invasion of its previously certificated territory.


Both parties voluntarily agreed to have a hearing in the matter scheduled on December 23, 1997 at 1:00 p.m. at the Commission’s Denver offices.  At that time and place a brief hearing was held and the following facts emerged.


Findings of Fact


As testified to by Lewis A. Severino, the Public Service Company account executive assigned to handle the State of Colorado as a customer, the Colorado Department of Corrections is in the process of building a new detention facility in Logan County near Sterling, Colorado.


As pertinent to this application, the facility straddles the service areas of Public Service Company and High-line, with 75 percent of the correctional facility lying within Public Service Company’s territory and 25 percent lying in High-line’s service territory.  In August 1997, the Department of Cor-rections issued a request for proposals to provide electric serv-ice to the facility, with both Public Service Company and High-line submitting bids.


In early September the Department of Corrections awarded the contract to Public Service Company.  In doing so, the Department of Corrections rejected the lower bid from Highline, which rejection of the lower bid is the subject of litigation in the Denver District Court.


The evidence in this matter establishes that the Colorado Department of Corrections does not plan to generate its own electricity.  That is, regardless of which utility is awarded a contract, the Department of Corrections does not have any plans to generate its own electricity at the new detention facility in lieu of using already established electric utilities.


Discussion


In filing this application, Public Service Company relies on the provisions of § 40-3-104.3(1)(a)(I)(B), C.R.S., which provides in pertinent part:


Upon application by any public utility providing elec-tric, natural gas, or steam service, the Commission shall authorize such public utility to provide utility services to a specific customer or potential customer by contract without reference to its tariffs on file with the Commission if the Commission finds that:  . . . (B) the customer, or potential customer has expressed its intention to decline or discontinue, or partially discontinue service, to provide its own serv-ice, or to pursue the purchase of alternative services from another provider;


The above represents the only statutory exception, which might be applicable here, to the very clear requirements of § 40-3-103, C.R.S., which mandate that all utilities file their rate sched-ules with the Commission, and pursuant to § 40-3-105, C.R.S., charge each and every customer the appropriate rates for that customer’s service.  In light of the provisions of § 40-3-104.3, C.R.S., this Commission can grant authority to vary from the other statutory provisions only if the conditions set forth in § 40-3-104.3, C.R.S., are present.


Central to the determination in this case is the legal question of whether a utility may provide service in the territory already certificated to another utility providing the same service.  As a matter of law Highline may not provide elec-tric service in Public Service Company’s territory (i.e., in the portion of the new correctional facility lying outside of High-line’s service territory) at this time.


The Colorado Supreme Court in Public Service Com-pany v. Public Utilities Commission, 765 P.2d 1015 (Colo. 1988) addressed similar circumstances as exist here (i.e., a customer’s premises straddling the service territories of two electric util-ities).  In that case, the Court arrived at conclusions which, in effect, are dispositive of Public Service Company’s application in this proceeding.  The Court noted that the doctrine of regu-lated monopoly (i.e., exclusive service territories for utili-ties) applies to the provision of electric service by public utilities, even where a customer’s premises lie in the service territories of two electric utilities.  The Court then concluded that under the doctrine of regulated monopoly, a customer, such as the Department of Corrections in this case, is not legally entitled to choose between utilities.�  Public Service Company, supra, at 1024.


As noted above, in order to approve the present application we must find that the Department of Corrections intends to discontinue or decline service from Public Service Company.  Here, the Company contends that this requirement is met inasmuch as the Department of Corrections may purchase electric service from Highline.  The Public Service Company case, however, establishes that Highline as a matter of law cannot provide serv-ice to facilities located in the Company’s service territory at this time.�  The unrebutted testimony in this matter also estab-lishes that the Department of Corrections has no plans or pro-posals to generate its own electricity.  Therefore, the condi-tions precedent required by § 40-3-104.3(1)(a)(1)(B), C.R.S., do not exist here.  Accordingly, as a matter of law, the application must be denied.


�
order


The Commission Orders That:


The application of Public Service Company of Colorado to provide electric service to the Colorado Department of Corrections detention facility in Logan County near Sterling, Colorado, pursuant to a contract providing for negotiated rates below those found in its tariff is denied as being either unnecessary or premature.  The evidence in this matter estab-lishes that as a matter of law Highline Electric Association can-not be a provider of electric service in the territory of Public Service Company of Colorado, nor may Public Service Company of Colorado provide electric service in the territory of Highline Electric Association.  And, since the customer does not plan to provide its own electricity, there is no basis for the granting of this application at this time.


The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS’ WEEKLY MEETING January 14, 1998.
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� According to the Court’s holdings, the Commission may authorize one utility to serve the entire customer load where appropriate reasons exist.  Since the instant proceeding does not involve that issue, we express no opinion as to whether Public Service or Highline may eventually be authorized to serve the entirety of the electric load at the new correctional facility.


� Similarly, Public Service Company is not presently authorized to provide service to facilities located in Highline’s territory.
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