Decision No. C98-62

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-540T

IN THE MATTER OF THE APPLICATION OF U S WEST COMMUNICATIONS, INC., FOR SPECIFIC FORMS OF PRICE REGULATION.
Order Granting Interventions, Clarifying Scope of the Proceeding, Setting Procedural Schedule, Denying Discovery Motion, Establishing Discovery Conditions, and Modifying Protective Order
Mailed Date:   January 16, 1998

Adopted Date:  January 12, 1998

I.
BY THE COMMISSION

A.
Statement



This matter came before the Colorado Public Utilities Commission ("Commission") at a prehearing conference held on January 12, 1998.  The purpose for the prehearing conference was to establish the procedural dates for this matter, including the hearing date(s), and to rule on the motion to extend discovery response time and to limit the number of data requests filed by U S WEST Communications, Inc. ("U S WEST").

B.
Interventions

1.
On January 2, 1998, the Telecommunications Resellers Association ("TRA") filed a motion for leave to grant its contemporaneously filed petition to intervene.  The deadline for intervention had expired on December 8, 1997.

2.
Similarly, the Department of Defense and All Other Federal Executive Agencies ("DOD") filed a late-filed petition to intervene on January 9, 1998.

3.
Notwithstanding the untimely filing, and duly noting the reasons stated in each petition, the Commission will grant the petitions.  We note that there are no objections to either petition and that no party is prejudiced by the interventions.

4.
TRA and DOD must take the case and all of its procedural deadlines as they currently exist.  TRA and DOD shall not be entitled, absent extraordinary circumstances, to any extension of procedural deadlines where such a request is attributable to its untimely intervention.

C.
Scope of Proceeding

1.
Three positions regarding the scope of this proceeding were advocated to the Commission during the prehearing conference.  These positions can be described as follows:

a.
That this matter is before the Commission to simply approve or reject the regulatory treatment proposed in the application filed by U S WEST;

b.
That this matter is before the Commission to consider whether to approve or reject the regulatory treatment proposed in the application filed by U S WEST in light of the policies underlying other forms of regulatory treatment; and,

c.
That this matter is before the Commission to consider the regulatory treatment proposed in the application filed by U S WEST as well as any other regulatory treatment that may be appropriate.

2.
Upon consideration of these options, the Commission finds that the third option most effectively addresses the issues raised by U S WEST's application.  Thus, the Commission will consider all proposals informing the Commission on the appropriate method of regulatory treatment for the various services at issue in this proceeding.  In order to perform this task, the Commission finds that cost data is relevant to this proceeding.

3.
Additionally, to the extent there are inconsistencies in the application filed by U S WEST, and specifically with respect to those identified at the prehearing conference, U S WEST shall file clarifications no later than January 16, 1998.

D.
Procedural Dates

1.
The evidentiary hearing in this matter shall be conducted by the Commission and shall commence on:

DATE:
May 4, 1998

TIME:
8:30 a.m.

PLACE:
Commission Hearing Room

Office Level 2

1580 Logan Street

Denver, Colorado

Hearings shall continue as necessary for approximately eight days thereafter.

2.
A second prehearing conference shall be conducted on April 27, 1998 at 9:00 a.m. at the above location.  In order to make the prehearing conference more efficient, the parties shall, no later than April 23, 1998, set forth their proposed order of presentation and their length of cross-examination estimates in a filing.  April 23, 1998 shall also be the deadline for the filing of all pre-trial motions except for motions pertaining to discovery disputes.

3.
Since the Staff of the Commission is a party to this docket, parties shall file and serve their testimony, or a detailed summary of testimony, and copies of their exhibits in accordance with Rule 7(b)(5) of the Commission's Rules of Practice and Procedure, 4 CCR 723-1.

4.
Parties shall file and serve their testimony, or a detailed summary of testimony, and copies of their exhibits in accordance with the following schedule:

Testimony of Applicant:
January 30, 1998

Answer Testimony by Intervenors:
March 23, 1998

Rebuttal & Cross Answer Testimony:
April 20, 1998

Service shall be accomplished by hand delivery or other same day service, as mutually agreed upon by the party making the filing and the party to be served.

E.
U S WEST's Discovery Motion

1.
On December 16, 1997, U S WEST filed a motion to extend discovery response times and to limit the number of data requests.  A timely response was filed by the Colorado Office of Consumer Counsel.

2.
The Commission will deny both these aspects of this motion.  The Commission finds that the discovery deadlines contained in the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations ("CCR") 723-1, should remain in effect in this matter, except as modified in this order.  See, infra.  An extension of the discovery response times will not permit adequate time for consideration of those responses in the preparation of the receiving party's case.  The Commission further finds that the data request limitations set forth in the Colorado Rules of Civil Procedure, in light of our determination as to the scope of this proceeding, would not serve the interests of this Commission or the affected public.  Thus, the Commission finds that our own discovery rules should be followed in this matter.

3.
Additionally, because the Commission has found that cost data is relevant to this proceeding, the Commission will not enter an order preventing parties from seeking cost data from U S WEST.

F.
Discovery Conditions

1.
Each party filing testimony shall make available to all other parties all workpapers supporting that testimony.  The workpapers shall be available upon the filing of that testimony with the Commission.

2.
All parties shall comply with the Commission's rules on discovery.  This includes dealings with the Staff of the Commission which shall not be permitted to utilize its statutory audit power to obtain discoverable information from the parties to this proceeding.

3.
Discovery relating to local exchange company testimony shall be responded to within 10 days of receipt, i.e., in accordance with Rule 77(b)(1) of the Commission's Rules of Practice and Procedure, 4 CCR 723-1.  Discovery relating to intervenor testimony shall be responded to within 10 calendar days of receipt.  Discovery relating to rebuttal/cross-answer testimony shall be responded to within 5 calendar days of receipt.  Unless otherwise mutually agreed between parties, the last day for propounding discovery in this matter shall be May 1, 1998.

4.
If the applicable due date for a discovery response falls on a Saturday, Sunday or legal holiday, the due date is extended to include the next day which is not a Saturday, Sunday, or legal holiday.

5.
Discovery objections pertaining to testimony shall be filed in accordance with Rule 77(b)(3) of the Commission's Rules of Practice and Procedure, 4 CCR 723-1.

6.
No discovery requests or responses shall be filed with the Commission or served upon the Commission's designated advisory staff.

7.
All discovery responses shall be made available to all other parties to this docket.  Parties shall not be permitted to require on-site review of discoverable material [DO YOU REALLY WISH TO SAY THIS?].

8.
All discovery disputes shall be referred to an administrative law judge of the Commission.

G.
Protective Order Modification



At the prehearing conference, the Colorado Office of Consumer Counsel argued that the protective order entered by Decision No. C97-1394 in this proceeding might not sufficiently protect certain data at issue in this proceeding which perhaps should be designated as "super-confidential."  To the extent additional protection is required for certain discoverable material in this proceeding, the Commission finds that the affected party should move this Commission for such relief and set forth the necessary additional protections it requires.

H.
Other Matters

1.
No witness will be permitted to testify and no exhibit will be received in evidence, except in rebuttal, unless filed and served as provided in this notice.

2.
No motion for continuance will be granted except upon a finding of extraordinary conditions.

II.
ORDER

A.
The Commission Orders That:

1.
The procedural requirements discussed above are hereby adopted as the requirements for the present proceeding.

2.
Consistent with the above discussion, hearings in this docket are set to commence at 8:30 a.m. in Hearing Room A, 1580 Logan Street, Office Level 2, Denver, Colorado, on May 4, 1998.

3.
This Order is effective upon its Mailed Date.

B.
ADOPTED IN Commissioners’ DELIBERATIONS MEETING
January 12, 1998.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ROBERT J. HIX
________________________________



VINCENT MAJKOWSKI
________________________________



R. BRENT ALDERFER
________________________________

Commissioners
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director
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