Decision No. C98-37


BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO


DOCKET NO. 97A-409CP


IN THE MATTER OF THE APPLICATION OF C.B. TOWN TAXI, INC., P.O. BOX 1996, CRESTED BUTTE, COLORADO 81224, FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY AUTHORIZING AN EXTENSION OF OPERATIONS UNDER PUC NO. 43503.


Order Granting Intervention and Remanding Matter to Administrative Law Judge


Mailed Date:  January 20, 1998


Adopted Date:  January 14, 1998


BY THE COMMISSION:


Statement


This matter comes before the Colorado Public Util-ities Commission (the "Commission") for consideration of the motion to permit the late filing of a notice of intervention filed by Rainbows, Inc., doing business as Rainbow Courier ("Rainbow").  Rainbow also included its exceptions to Decision No. R97-1274 in this motion.  The Commission will construe this motion as exceptions in the nature of a late-filed petition to intervene.  No response to this motion was received.


Decision No. R97-1274, dated December 1, 1997, recommended granting to the Applicant, C.B. Town Taxi, Inc. ("C.B. Town Taxi"), the extension it had requested.  The re-quested extension, upon final approval, would generally author-ize C.B. Town Taxi to provide taxi and call-and-demand limousine service between all points within a 30-mile radius of Brecken-ridge, Colorado, except for points in Lake County and service originating in Eagle County, Colorado.   By its terms, Decision No. R97-1274 could take effect no earlier than 20 days from the date it was issued; however, the filing of the motion by Rainbow and the exceptions contained therein stayed Decision No. R97-1274 pending the determination contained in this Decision.  Sec-tion 40-6-109(2), C.R.S.  


Now being duly advised in the premises, the Com-mission will grant the late-filed petition to intervene and will remand this matter to the Administrative Law Judge.


Findings and Conclusions


A common carrier may only intervene in a proceed-ing before the Commission if it:  (1) has standing consistent with the standard set forth in § 40-6-109(1), C.R.S.; and (2) at a minimum, has a substantial interest in the subject matter of the proceeding.  Yellow Cab Cooperative Ass'n v. Public Utilities Comm'n, 869 P.2d 545 (Colo. 1994).


As a general proposition, standing can only be conferred under § 40-6-109(1), C.R.S., to persons, firms, or cor-porations providing service pursuant to a validly issued Commis-sion authority.  Rainbow met this requirement on October 28, 1997, when Certificate of Public Convenience and Necessity PUC No. 54842, authorizing Rainbow to provide taxi service between all points in Summit County, Colorado, became effective.


Rainbow, however, did not timely intervene in the instant matter because it was unaware of the application filed by C.B. Town Taxi until approximately December 8, 1997--seven days after the mailing of Decision No. R97-1274 recommending that C.B. Town Taxi be granted an extension to serve much of the ter-ritory previously granted to Rainbow.  Rainbow formally notified the Commission of its interest in this proceeding through the filing of its motion on December 19, 1997.  As such, the motion constitutes timely filed exceptions to Decision No. R97-1274 and operates to stay that decision.


Rainbow argues that it should not be held to the deadline in this matter for the filing of interventions because the Commission did not notify it of C.B. Town Taxi's application.  Rainbow explains that the Commission would not have known to pro-vide notice of C.B. Town Taxi's application to Rainbow because at the time C.B. Town Taxi's application was noticed on Septem-ber 29, 1997, Rainbow was not yet an active common carrier.  The Commission agrees.  The Commission further finds that Rainbow's intervention petition, even though filed very late in the pro-cess, has not been filed for the purpose of delay.  In conclu-sion, Rainbow has standing and should be permitted to intervene if Rainbow's claim of a substantial interest in the subject mat-ter of this proceeding is meritorious.


Turning to that issue, it is obvious that a sig-nificant portion of the territory recommended to be awarded to C.B. Town Taxi in this matter is identical to that awarded to Rainbow by Decision No. R97-1006.  Additionally, both carriers would be authorized to provide taxi service.  Thus, Rainbow has a substantial interest in the subject matter of C.B. Town Taxi's application and its operations will be affected by any order that may be made by the Commission in this proceeding.  In accordance with § 40-6-19, C.R.S., Rainbow should, therefore, be permitted to intervene in this matter .


Moreover, the doctrine of regulated monopoly con-tinues to apply with respect to transportation services provided in Summit County, Colorado.  See Rocky Mountain Airways, Inc. v. Public Utilities Comm'n, 180 Colo. 170, 175-76, 509 P.2d 804, 807 (1973) (describing the standard).  This doctrine generally serves to prevent two common carriers from providing the same or even similar service within the same geographic territory absent a showing that the service provided by the existing carrier is sub-stantially inadequate.  Yellow Cab Cooperative Ass'n, 869 P.2d 545, 548 (Colo. 1994); Ephraim Freightways, Inc. v. Public Util-ities Comm'n, 380 P.2d 228, 231 (Colo. 1963); see also Colorado Transp. Co. v. Public Utilities Comm'n, 405 P.2d 682 (Colo. 1965).  No such showing has been made in the instant matter because the Administrative Law Judge handled the matter as non-contested in accordance with Commission rules and procedures.  In light of the intervention to be granted herein, findings with respect to this critical issue must be made.


For the above reasons, this matter must be re-manded to the Administrative Law Judge to permit Rainbow an opportunity to be heard, examine and cross-examine witnesses, and introduce evidence.


order


The Commission Orders That:


Decision No. R97-1274 is vacated.


The exceptions in the nature of a motion to inter-vene filed by Rainbows, Inc., doing business as Rainbow Courier, are granted.  Rainbows, Inc., doing business as Rainbow Courier, shall be permitted to intervene in this matter.


The application for an extension to its certifi-cate of public convenience and necessity filed by C.B. Town Taxi, Inc., is remanded to the Administrative Law Judge for further proceedings consistent with this Decision.


The substantive issues raised in paragraphs 20 through 27 of the exceptions filed by Rainbows, Inc., doing busi-ness as Rainbow Courier, have not been considered by the Commis-sion in making this Decision as they pertain to issues to be resolved by the Administrative Law Judge.


This Order is effective on its Mailed Date.


ADOPTED IN COMMISSIONERS' WEEKLY MEETING January 14, 1998.
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