Decision No. No. R97-1440

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97F-435EG

Lynn michael,


complainant,

v.

public service company of colorado,



respondent.

recommended decision of
Administrative Law Judge
Lisa d. hamilton-fieldman
resolving complaint

Mailed Date:  January 2, 1998

Appearances:

Lynn Michael, Complainant, pro se;

C. Chandler Lippitt, LeBoeuf, Lamb, Greene & MacRae, L.L.P., on behalf of Respondent Public Service Company of Colorado.

I. STATEMENT

The formal complaint in this matter was filed by Lynn Michael against Public Service Company of Colorado (“PSCO”) on September 25, 1997.  PSCO filed its Motion to Dismiss and Answer on October 28, 1997.  The Motion to Dismiss was denied in Decision No. R97-1156-I.

Hearing took place in Denver on November 26, 1997, before Administrative Law Judge Lisa D. Hamilton-Fieldman.  Ms. Michael represented herself, and presented herself as her only witness.  PSCO was represented by C. Chandler Lippitt, Esq., and submitted the testimony of Jane Barlow, Customer Complaints Specialist.  Complainant’s Exhibits A, C, and G, and Respondent’s Exhibits 1 through 9 were offered and admitted into evidence.  Complainant’s Exhibit C was rejected as after-the-fact and there-fore not relevant.  Complainant’s Exhibits B and D through F were marked but not offered into evidence.

Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this pro-ceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. findings and conclusions

The gravamen of Ms. Michael’s complaint is that PSCO has erred in asserting that she is liable, as her daughter’s PSCO guarantor, for bill amounts incurred in 1992 by her daughter and son-in-law at a previous address and then transferred to her daughter’s present bill.  The Administrative Law Judge hereby finds the following as fact:  Complainant Michael’s daughter, Kristi Michael, has been through bankruptcy and had previously left a PSCO bill unpaid.  Therefore, in accordance with its tar-iff sheet nos. R11 through R13 (Exhibit 4), PSCO required Kristi Michael either to pay a deposit or to arrange for a guarantor in order to receive service at 1655 Sheridan Blvd.  On November 5, 1996, Ms. Michael signed an agreement guaranteeing to pay the utility bills at her daughter’s residence (Exhibits A and 7).  The signed portion of the guarantee agreement reads as fol-lows:

I, Lynn Michael, hereby agree to guarantee payment for gas and/or electric service to be furnished by Public Service Company of Colorado for the customer at the above guaranteed service address.  Before signing this guarantee, I fully understand that service in my name at my address (listed below), is subject to discon-tinuance, as provided in the terms as stated on the reverse side of this document, in the event the above guaranteed account becomes delinquent. (Emphasis added)

The “terms as stated on the reverse side of [the]

document” read as follows:

In order to guarantee payment for another customer, you must be an existing customer of Public Service Company and you must have a satisfactory credit history with the Company.

The Company’s records for the service address will con-tain your name as the person guaranteeing payment.  If the service address account becomes delinquent and is shut off, or if the service address account is ter-minated and the final billing remains unpaid, the past due amount will be transferred to your account and will be shown on your statement from the Company for service at your address.  In the event the amount transferred to your account is not paid by the due date shown on your statement, your account will be delinquent and subject to shut off for nonpayment.

You have the right, at any time, to cancel this Guaranty Agreement provided you notify Public Service Company in writing thirty (30) days prior to the intended cancellation.  You will remain responsible for any charges on the account of the guaranteed customer incurred prior to the cancellation date.  If you do cancel this Guaranty Agreement we ask that you notify the guaranteed customer so that he/she can make other arrangements with the Company.

The Company also offers the option to sign a Third Party Notification Card.  This option allows the guar-antor to be notified of a Notice of Discontinuance on the guaranteed’s account. (Emphasis added)

After PSCO had received the signed guarantee agreement, it sent Complainant Michael a form “New Guarantor Letter” (Exhibit 8), which read in its entirety:

You have recently agreed to be the guarantor for (CUST NAME/GUARANTEED ACCT).  The agreement you have signed will guarantee the payment of service rendered to (CUST NAME/GUARANTEED ACCT) in lieu of a security deposit.  In the event the guarantee’s final billing is not paid, the balance could be transferred to your account and may be subject to collection action.  This agreement is indefinite and will be binding until the guarantee establishes a satisfactory credit record with our com-pany or until all billings for this account have been resolved.

Should you have any questions, please call a repre-sentative at the telephone number listed above.

These were the sum total of the communications Com-plainant Michael received about the guarantee agreement until $171.83 was transferred from her daughter’s account to her account on October 9, 1997.  She was never informed, in the guar-antee agreement or otherwise, that she could be held liable by that agreement for bills incurred by her daughter at a previous time and/or location.

On October 9, 1996, $156.28 was added to Kristi Michael’s bill for “transfer fr bad debt” (Exhibit G), “transfer from 4053 S Lincoln St, Account 5002535192.”  (Exhib-it 1)  The parties agreed that this bill was originally incurred by Kristi Michael and her husband in 1992.  In November 1996, Kristi Michael entered into a budget billing arrangement with PSCO, which required her to pay $85 per month for eleven months, and then whatever was due for services rendered in the twelfth, “true up,” month.  Kristi Michael paid the required $85 per month through May 15, 1997, when she moved and closed the account.  PSCO billed Kristi Michael at the service address for the remain-ing bill amount, $171.83, but got no response.  PSCO then trans-ferred the $171.83 balance to Complainant Michael’s account, and that transfer is the basis of Ms. Michael’s complaint against PSCO.

Ms. Michael asserts that she was never made aware of the fact that signing the guarantee agreement made her liable for anything other than provision of service at her daughter’s pres-ent address, and that a reasonable person reading the guarantee agreement would not have understood the agreement any differently than she did.  The Administrative Law Judge agrees.  Every commu-nication Ms. Michael received from PSCO spoke of services “to be furnished” or services “rendered to” the guaranteed account.  Both the agreement and the “New Guarantor Letter” are completely silent about potential liability for previously incurred bills.

PSCO does not dispute these basic facts.  Rather, it asserts that this is essentially a contractual dispute having to do with the terms of the guarantee agreement signed by Ms. Michael, and that it is therefore outside the scope of the Commission’s jurisdiction.  While the Administrative Law Judge agrees that this is at least partially a matter of contractual interpretation, she does not agree with PSCO that such a char-acterization of the problem automatically removes the matter from the Commission’s purview.  Pursuant to § 40-6-108, C.R.S., and Rule 61(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission has jurisdiction in formal complaint cases to determine whether “any . . . public utility tariff provision has been violated.”  The guarantee agreement signed by Ms. Michael was issued pursuant to PSCO’s First Revised Tariff Sheet No. R12 (Exhibit 4, page 2) relating to residential deposits and refunds, and the tariff specifically delineates the potential liability incurred by the signing of such an agreement.  The Administrative Law Judge therefore concludes that Ms. Michael’s complaint asserts a violation of that tariff, and is within the jurisdiction of the Commission.

The relevant portion of paragraph (4) of Revised Tariff Sheet No. R12 reads as follows:  “Signing of this agreement guarantees payment of service to be rendered to the applicant and shall make the guarantor’s service subject to discontinuance in event the guaranteed bills are not satisfactorily paid.”  (Emphasis added)  The meaning of services “to be rendered” is not ambiguous:  It means the present or future provision of services, not the previous provision of services.  PSCO as the drafter of this tariff, and of the agreements issued pursuant to the tariff, had the opportunity to word the documents in such a way that they would have included past provision of services, and would have informed guarantors of that potential liability.  PSCO did not avail itself of that opportunity, and the Administrative Law Judge therefore concludes that the guarantor in this case, Lynn Michael, should not be liable for services not actually rendered to Kristi Michael at 1655 Sheridan Boulevard.

PSCO argued that because of its practice of applying payments to the oldest bill first, the amount transferred to Complainant Michael’s account was actually for services rendered to 1655 Sheridan Boulevard, because Kristi Michael’s budget billing payments of $85 had been applied to satisfy the $156.28 bill transferred from her previous address.  This argument is disingenuous, at best.  There is a direct causal relationship between the transfer of $156.28 to Kristi Michael’s account and the transfer of a balance of $171.83 to Kristi Michael’s guarantor’s account less than one year later.  As Complainant Michael accurately pointed out, but for the transfer of the $156.28, Kristi Michael’s payments would have covered all but $15.55 of the services rendered to her at 1655 Sheridan Boulevard.  Thus payment is being demanded of Complainant Michael for $156.28 worth of services that were not rendered to Kristi Michael at 1655 Sheridan, liability for which, as discussed above, is provided for in neither the guarantee agreement nor PSCO’s tariffs.  The Administrative Law Judge concludes that Complainant Michael’s liability under the guarantee agreement is limited to $15.55, for services rendered to Kristi Michael at 1655 Sheridan Boulevard for which payment was not received by PSCO.

III. order

A. The Commission Orders That:

The formal complaint filed by Lynn Michael against Public Service Company of Colorado on September 25, 1997, is resolved as follows:  Respondent Public Service Company of Colorado shall remove $156.28 from the amount transferred to Complainant Michael’s account as the result of her agreement to act as guarantor for Kristi Michael at 1655 Sheridan Boulevard.  Complainant Michael remains liable for the transferred amount of $15.55.  Any payments over and above the $15.55 that have already been credited by Public Service Company of Colorado to the transferred amount shall be recredited as payment for services rendered to Complainant Michael on her own account by Public Service Company of Colorado.  This Decision does not affect Public Service Company of Colorado’s right to pursue payment for the $156.28 from anyone other than Complainant Michael.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



LISA D. HAMILTON-FIELDMAN
________________________________

Administrative Law Judge
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