Decision No. R97-1431

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97M-568CP

the application of CHARLIE boies, inc., doing business as the bus service, for an order of the commission exempting the bus service from the requirements of the commission’s motor carrier safety rules, rule 393.61-window construction.

recommendation decision of
administrative law judge
william j. fritzel
granting application

Mailed Date:  December 31, 1997

Appearances:

Charlie Boies (pro se), President of the Bus Service.

I. statement

A. On November 13, 1997, Applicant, Charlie Boies, Inc., doing business as The Bus Service filed a Verified Application for a Waiver of part 393.61 of the Federal Motor Carrier Safety Regulations, adopted by the Commission’s Motor Carrier Safety Rules, 4 Code of Colorado Regulations (“CCR”) 723-15, concerning the requirement of “push out” exit windows on private school buses under the jurisdiction of the Commission.

B. This matter was heard as scheduled on December 1, 1997.  Testimony was received from Charlie Boies, President of The Bus Service.  No exhibits were admitted.  At the conclusion of the hearing, the matter was taken under advisement.

Pursuant to § 40-6-109, C.R.S., the record of the pro-ceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

Applicant Charlie Boies, Inc., doing business as The Bus Service is a registered corporation operating a private school bus service in the State of Colorado.  Applicant trans-ports students enrolled in school districts in Colorado, from kindergarten through grade 12.  Applicant holds CAB-9 from this Commission.

Applicant seeks a waiver of Part 393.61 of the Federal Motor Carrier Safety Regulations, adopted by the Commission’s Motor Carrier Safety Rules, 4 CCR 723-15.  Part 393.61 estab-lishes requirements for “push out” windows to be installed in private school buses under the jurisdiction of this Commission.

In support of the waiver request, Applicant testified that the National Highway Traffic Safety Administration does not recommend push out type windows on school buses for the reasons that:


(1)
“Push out” windows, are unacceptable as emer-gency exits for younger children, since the windows are small and located relatively high off the ground,


(2)
“Push out” exit windows are never used during school bus evacuation drills, 


(3)
The windows are subject to tampering, 


(4)
The retro-fitted windows have a tendency to weaken the structural integrity of the school buses.

Mr. Boies also testified that he has learned from Captain Dameron of the Colorado State Patrol that the State Patrol will not enforce the regulation.  Mr. Boies testified that Captain Dameron stated that the 1998 Federal Motor Carrier Safety Regulations will not recommend that school busses be retro-fitted with the “push out” windows.  Mr. Boies testified that no public school district is required to retro-fit its fleet with “push out” win-dows.  He also noted that the Colorado Department of Education discourages the use of these exit windows.  Finally, Mr. Boies testified that retro-fitting existing school buses would cost approximately $3,000 each, not including the cost of installation of wiring for alarms.

Rule 8.1 of the Commission’s Motor Carrier Safety Rules, 4 CCR 723-15 allows equipment waivers for good cause shown or if the Commission finds compliance to be impossible, imprac-tical, or unreasonable.  It is found and concluded that the evi-dence of record establishes good cause for a variance and waiver of the rule requiring retro-fitting school buses with “push out” exit windows.  The record establishes that all of the school buses operated by Applicant have two exit doors for the evacua-tion of passengers.  The record establishes that  requiring “push out” windows in existing school buses may create new hazards rather than increasing the safety of the school age passengers.  The waiver should be granted.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

The Commission Orders That:

The application of Charlie Boies, Inc., doing business as The Bus Service for a waiver of Part 393.61 of the Federal Motor Carrier Safety Regulations, adopted by the Commis-sion’s Motor Carrier Safety Rules, 4 Code of Colorado Regulations 723-15 concerning “push out” exit windows in existing school buses is granted.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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