Decision No. R97-1397-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97C-432T

regarding the investigation of:  (1) u s WEST’s interconnection mediated access system for compliance with the telecommunications act of 1996, the fcc’s first report and order, and pertinent commission directives related thereto; and (2) whether the commission should order the implementation on or before December 31, 1997, of an electronic data interchange system or other available long-term solutions for access to u s west’s operations support systems.

interim order of
administrative law judge
william j. fritzel
granting motion of staff
for RECONSIDERATION and
modification of decision
no. r97-1128-i and motion
of staff for clarification
of decision no. r97-1128-i

Mailed Date:  December 22, 1997

I. statement

On November 21, 1997, Staff of the Colorado Public Utilities Commission (“Staff”) filed a Motion for Reconsideration and Modification of Decision No. R97-1128-I.

The referenced Decision entered a protective order upon motion of Staff, however Staff’s request for modification of the  standard protective order was denied. 

Staff in its Motion for Reconsideration and Modifica-tion of the Decision, requests that the protective provisions entered in the Decision be modified as follows:


(1)
Commission staff access to confidential information is not dependent on counsel’s designation of them as “experts or advisors” (paragraph 2 of the protective provisions);


(2)
Members of staff are not required to sign nondisclosure agreements as a prerequisite to obtaining access to confidential information covered by the pro-tective order (paragraph 3 of the protective provi-sions);


(3)
Confidential information obtained by staff may be used or disclosed in a manner which protects confidentiality in accordance with Commission policies in proceedings other than, and in addition to, this docket (paragraphs 1 and 2, among others, of the pro-tective provisions); and


(4)
Members of staff are not required to return documents (paragraph 13 of the protective provisions).

Staff states that the standard protective order is internally inconsistent and confusing as applied to Staff and at variance with Commission practice and policy.  Staff states that its requested modifications have been adopted by the Commission in other dockets.  Staff asks that the protective order entered in the instant docket be consistent with protective orders issued by the Commission in other dockets.  Staff states that the modifica-tions should be added to the protective order to accommodate Staff’s unique position in cases before the Commission.  Staff argues that it is bound by the provisions of the Colorado Public Records Act § 24-72-204(3)(a)(IV), C.R.S., and § 24-72-206, C.R.S.

On November 21, 1997, Staff filed a Motion for Clar-ification of Decision No. R97-1128-I.  Staff requests that the Decision be clarified to indicate that counsel for parties need not sign a nondisclosure agreement to obtain access to confiden-tial or proprietary information subject to the Protective Order.

On December 16, 1997, U S WEST filed a Motion to untimely file a response to Staff’s motion for reconsideration and modification and request for clarification.  On the same date, U S WEST filed a Response objecting to Staff’s motion for reconsideration, modification, and clarification of Decision No. R97-1128-I. The motion of U S WEST to untimely file a response is granted.

Rule 86(b)(2) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 states:

Any person aggrieved in an interim order may file a written motion with the presiding officer entering the order, to set aside, modify, or stay the interim order before a decision or a recommended decision is entered.

It is found that the motion of Staff for modification of the pro-tective order entered in Decision No. R97-1128-I states good grounds and should be granted in order to make the protective order entered in this docket consistent with commission practice and policy. Accordingly the protective order entered in Decision No. R97-1128-I will be modified to incorporate the changes sug-gested by Staff.

In its Motion for Clarification, Staff states that paragraph 2 of the protective order entered in Decision No. R97-1128-I states “all confidential information made available pur-suant to this Order shall be given solely to... counsel for the parties. . . .”  Staff argues that under the terms of the above language, counsel for the parties are not required to sign a non-disclosure agreement.

The motion of Staff for clarification states good grounds, therefore the motion will be granted.

II. order

It Is Ordered That:

The motion of Staff for reconsideration and modi-fication of Decision No. R97-1128-I and modification of the pro-tective order is granted.

The protective order entered in Decision No. R97-1128-I is modified as follows:

The following language is substituted for the last sentence of paragraph 2 of the protective order:

Notwithstanding any provision of paragraph 3 of these protective provisions to the contrary, and without the necessity of executing a nondisclosure agreement or being designated to receive confidential information, (a) any member of litigation staff of the Commission shall have access to any confidential information made available in this proceeding, and (b) the Commission members and any member of the Staff advising the Com-mission shall have access to any confidential infor-mation either filed with the Commission in this docket or presented as evidence during the hearing in this docket.

The following language shall be substituted for the sixth sentence of paragraph 6 of the protective order as follows:

In the event any person reviews a copy of a document filed under seal, that person shall first have signed a nondisclosure agreement if required to do so by the terms of paragraph 2, above.

The following language is added to the second sentence of paragraph 13 of the protective order as follows:

No copy shall be retained, except that the original shall be maintained in the Commission’s files and staff shall not be required to return documents.

The motion of Staff for clarification of the pro-tective order entered in Decision No. R97-1128-I is granted.  Counsel for parties shall have access to confidential or proprie-tary information, subject to the protective order without being required to sign a nondisclosure agreement.

This Order is effective immediately.
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