Decision No. R97-1392

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-324CP

in the matter of the application of colorado fuel savers, inc., for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
ADMINISTRATIVE law judge
william j. fritzel
dismissing application
and closing docket

Mailed Date:  December 22, 1997

Appearances:

George Wade, Pro Se, Colorado Fuel Savers, Inc.;

David E. Driggers, Esq., Denver, Colorado, for Telluride Transit Company;

Bonnie C. Richards, Pro Se, Gisdho Shuttle, Inc.; and

Sid Brotman, Pro Se, Colorado West Transportation Company, Inc.

I. statement, findings, and conclusions

On July 28, 1997, Colorado Fuel Savers, Inc. (“Appli-cant”), filed an application for a certificate of public con-venience and necessity to operate as a common carrier by motor vehicle for hire.

The Commission issued notice of the application on August 11, 1997 as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in charter service,

between all points in the Counties of Mesa, Rio Blanco, Moffat, Pitkin, Delta, Montrose, Garfield, San Miguel, Gunnison, Ouray, and Routt, State of Colorado, and between said points, on the one hand, and all points in Colorado within a 250-mile radius of the intersection of Interstate 70 and Colorado Highway 141, near Grand Junction, Colorado, on the other hand.

RESTRICTION:

This application is restricted to the use of vehicles with a seating capacity of 16 passengers or more, excluding the driver.

The Commission set this matter for hearing for Octo-ber 29, 1997.

Notices of Intervention were filed by Colorado West Transportation Company, Inc. (“Colorado West”); Telluride Transit Company (“Telluride Transit”); Alpine Express, Inc., and Alpine Taxi/Limo, Inc. (“Alpine”); Agnes T. Weir, doing business as Care Cars (“Care Cars”); and Gisdho Shuttle, Inc. (“Gisdho”).

On September 11, 1997, Applicant and Alpine filed a Joint Motion for Acceptance of Restrictive Amendment.  Applicant 

moved to restrict its application so that the requested authority would read in its entirety as follows:


I.
Transportation of



passengers and their baggage, in charter service



between all points in the Counties of Mesa, Rio Blanco, Moffat, Pitkin, Delta, Montrose, Garfield, San Miguel, and Ouray, Colorado.


II.
Transportation of



passengers and their baggage in charter serv-ice, 



between points in the Counties of Mesa, Rio Blanco, Moffat, Pitkin, Delta, Montrose, Garfield, San Miguel, and Ouray, Colorado on the one hand, and all points within a 250-mile radius of the intersection of I-70 and Colorado Highway 141, on the other hand (except for points in Gunnison and Routt Counties, Colorado).

RESTRICTION:

Parts I and II are restricted to the use of vehicles with a seating capacity of 16 passengers or greater, excluding the driver.

Alpine stated that if the Commission accepted the restrictive amendment it would withdraw its intervention.

On October 2, 1997, Interim Order No. R97-1004-I was issued accepting the restrictive amendment.

On October 28, 1997, Applicant and Care Cars filed a Stipulation for Amendment and Withdrawal of Intervention.  Appli-cant proposed to amend its application to restrict:  (a) against transportation to and/or from hospitals (other than the Veterans Hospital in Grand Junction, Colorado), doctors offices, medical clinics, medical therapy facilities, and nursing homes; and (b) against transportation between the Veterans Hospital in Grand Junction, Colorado, on the one hand, and, on the other hand points within a five-mile radius of the intersection of I-70 and Horizon Drive in Grand Junction, Colorado, points within a five-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 92 in Delta, Colorado, points within a five-mile radius of the intersection of U.S. Highway 50 and Colorado Highway 90 in Montrose, Colorado and points within a five-mile radius of the U.S. Post Office in Fruita, Colorado.  The restrictive amendment is moot in light of the dismissal of the application herein.

The hearing was held as scheduled.  Testimony was received from witnesses.  No exhibits were introduced.

At the conclusion of Applicant’s direct case, Telluride Transit moved to dismiss the application for the reason that Applicant failed to establish a prima facie case.  The Motion to Dismiss was granted.

Applicant is a Colorado corporation involved in the leasing business.  It currently leases buses to a related com-pany, WW Stagelines.  WW Stagelines operates with the use of 44 passenger buses.  WW Stagelines operates in Colorado as well as other states.

George Wade, an officer and director of Colorado Fuel Savers, testified that Applicant seeks intrastate authority to provide transportation of passengers and their baggage in charter service using buses with a passenger capacity from 16 to 31.  Mr. Wade indicated that he has received requests from various groups to provide transportation using the midsize buses.  He also stated that there would be significant savings in insurance coverage for the smaller buses.

Applicant’s witness Terry Wade, the president of WW Stagelines testified that he has received requests from groups asking for smaller buses for intrastate transportation.  He has received these requests several times a month.

The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate passengers of passengers.  Rocky Mountain Airways, Inc. v. PUC, 181 Colo. 170, 509 P.2d 804 (1973); Yellow Cab v. PUC, 869 P.2d 545 (Colo. 1994).  The Com-mission can issue a certificate of public convenience and neces-sity to a new carrier even though there are existing carriers, if it finds that existing passenger service of common carriers is substantially inadequate.  An Applicant bears the burden of proof to establish by substantial and competent evidence that the pub-lic needs the proposed service and that any existing service of common carriers is substantially inadequate.

The evidence of record establishes that Applicant has failed to sustain its burden of establishing the need for the proposed service.  Applicant has also failed to establish that the service of existing common carriers is substantially inade-quate.  Applicant presented no public witnesses at the hearing to establish the need for its proposed service.  Therefore, the motion of Telluride Transit to dismiss the application must be granted.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

The Commission Orders That:

The application of Colorado Fuel Savers, Inc., is dismissed.

Docket No. 97A-324CP is closed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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