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public utilities commission of the state of colorado,
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v.

cirit transportation, inc., d/b/a shuttle king,
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interim order of
administrative law judge
ken f. kirkpatrick

Mailed Date:  December 18, 1997

I. statement

This matter was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 97-E-C-2.  The CPAN is issued to Cirit Transportation, Inc., doing business as Shuttle King.  By order and notice dated September 5, 1997, the matter was originally scheduled for a hearing on October 9, 1997.  The matter was continued once at the request of the Staff and once at the request of the Respondent.  It eventually came to be heard on December 12, 1997.

Several months prior to the hearing and prior to the issuance of the CPAN, the undersigned Administrative Law Judge (“ALJ”) had a discussion with one of Staff’s principal witnesses.  The discussion concerned general considerations when issuing CPANs to corporate entities as opposed to individuals.  The Staff member indicated that he was investigating an enforcement situa-tion where this might be an issue.  However, the ALJ did not ask the specific identity or the specific circumstances surrounding the investigation.  The ALJ gave some general advice about issu-ing CPANs to corporate entities and cited a decision to the Staff member on this issue.

Several months subsequent to this informal discussion the ALJ was assigned the instant docket.  The ALJ was unaware that this proceeding was the investigation that the Staff member had been referring to during their conversation.  It was not until after the hearing had begun, indeed was well under way, that the ALJ realized that this was the particular circumstance that the Staff member had been describing.  It is pertinent to the instant proceeding because the undersigned raised, sua sponte, the question of whether the proper entity had been made the Respondent in this proceeding.  In addition, the ALJ raised related questions about what entity Staff’s evidence applied to.

The ALJ erred when originally discussing with the Staff member a question without specifically identifying the set of circumstances so as to preclude further involvement by the same ALJ.
  Had the ALJ realized in advance of the hearing that this proceeding involved the same circumstances that were discussed between him and the Staff member, the ALJ would have recused him-self prior to the hearing.  However, as noted above, the ALJ did not recognize this until well into the hearing.  Nonetheless, the ALJ feels constrained to disqualify himself from further par-ticipation in this proceeding in order to avoid the appearance of impropriety.  See § 40-6-124, C.R.S.  Therefore the undersigned orders that the hearing held in this proceeding on December 12, 1997 be declared a nullity and that a new hearing be held on all issues before an another ALJ.

II. order

It Is Ordered That:

The hearing in this matter held on December 12, 1997 is declared null and void for all purposes.  A new hearing shall be held on all issues in this proceeding before a different Administrative Law Judge.

The undersigned Administrative Law Judge disquali-fies himself from any further participation in this proceeding.

This Order shall be effective immediately.
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� While the Attorney General is the advisor to Staff on legal matters, it is not uncommon for Staff members to seek “curbstone” legal opinions from the ALJs on matters which a given ALJ is not involved with.  The undersigned does not condone such a practice and indeed in the future will avoid it.  However, it is important to understand how the circumstances of this case came about.
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