Decision No. R97-1348-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-213CP-Extension-TA

in the matter of the application of north denver airport shuttle, inc., for  temporary authority to extend operations under puc no. 54008.

interim order of
administrative law judge
william j. fritzel
modifying interim order
no. r97-1167-I

Mailed Date:  December 17, 1997

I. statement

A. On November 12, 1997, Golden West Commuter, LLC (“Golden West”) filed a motion pursuant to Rule 86(b)(2) of the Commission’s Rules of Practice and Procedure to set aside Interim Order No. R97-1167-I (November 5, 1997).

B. In the referenced interim order, the motion for an extension of temporary authority filed by North Denver Airport Shuttle, Inc. (“NDAS”), on October 28, 1997 was granted.  The temporary authority was extended until a final administrative decision was issued in the related permanent application of NDAS.

C. By its Motion to Set Aside, Golden West states that the interim order was issued prior to the expiration of the 14-day response time permitted by the Commission’s Rules of Practice and Procedure.  Golden West accurately points out that the response time was not shortened or waived.  Golden West also states that the statute cited in the Order, authorizing an extension, § 40-6-121(2), C.R.S., is non-existent.  Golden West states that on November 4, 1997, it faxed a reply in opposition to the Motion for Extension of Temporary Authority and followed up on Novem-ber 5, 1997 by filing the hard copy of the reply.  Golden West states that the order is flawed since its reply was not refer-enced in the order and presumably, not considered.  Golden West requests that Interim Order No. R97-1167-I be set aside and that any subsequent order extending temporary authority “restrict out the portion of the original temporary authority west of Simms Street and south of 64th Avenue” since this area is being cur-rently served by temporary authority granted to Golden West by the Commission in Decision No. C97-810.

D. On November 18, 1997, NDAS filed a Reply objecting to the Motion to Set Aside.

E. Rule 86(b)(2) of the Commission’s Rules of Practice and Procedure states that:

Any party aggrieved by an interim order may file a written motion with the presiding officer entering the order, to set aside, modify, or stay the interim order before a decision or a recommended decision is entered.

F. Interim Order No. R97-1167-I which granted the Motion to extend temporary authority  was issued prior to the expiration of the 14-day response time permitted by Rule 22(b) of the Com-mission’s Rules of Practice and Procedure.  The interim order did not state that response time was shortened or waived.  The order also did not reference the timely response filed by Golden West.  Golden West is also correct in stating that the statute cited in the interim order as authority to extend temporary authority does not exist.

G. It is found and concluded that Interim Order No. R97-1167-I should be modified pursuant to Rule 86(b)(2) of the Com-mission’s Rules of Practice and Procedure to incorporate and reference the responsive pleading of Golden West filed on Novem-ber 5, 1997, and to cite the correct statutory authority namely § 40-6-120(1), C.R.S., which provides that the Commission many extend temporary authority until a final administrative decision is issued.

H. Having considered the response in opposition to the extension of temporary authority filed by Golden West on Novem-ber 5, 1997, it is found that ordering paragraph no. 1 of Interim Decision No. R97-1167-I granting NDAS an extension of its tem-porary authority will not be set aside, modified, or stayed.  Interim Order No. R97-1167-I will be modified only to reference and consider the responsive pleading of Golden West filed on November 5, 1997 and to cite the correct statutory authority for the extension of temporary authority.  In all other respects, the motion of Golden West to set aside Interim Order No. R97-1167-I is denied.

II. order

A. It Is Ordered That:

1. Interim Order No. R97-1167-I is modified to refer-ence and incorporate Golden West’s responsive pleading filed on November 5, 1997.

2. The statute cited in paragraph B, page 1 of Interim Order No. R97-1167-I is modified to read § 40-6-120(1), C.R.S.

3. In all other respects, the motion of Golden West Commuter, LLC to set aside Interim Order No. R97-1167-I is denied.

4. This Order is effective immediately.
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