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public utilities Commission,


complainant,

v.

gedion fanta, d/b/a dtc boulevard limousine,


respondent.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  December 17, 1997

Appearances:

Gedion Fanta, Castle Rock, pro se; and

West Twomey, on behalf of the staff of the Commission.

I. statement of the case

By civil penalty assessment notice issued October 15, 1997, the staff of the Commission alleges that on September 18, 1996 and October 22, 1996, Mr. Fanta operated passenger vehicles as either a common carrier or as a luxury limousine without the necessary equipment.  Pursuant to notice the matter came on for hearing on December 5, 1997.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

Based upon all the evidence of record, the following is found as fact:

Gedion Fanta, doing business as DTC Boulevard Lim-ousine, is a registered luxury limousine operator holding LL-338.  As pertinent here, Mr. Fanta operates two Lincoln limousines, which prior to September 18, 1997 had been inspected by the staff of the Commission and determined to be acceptable luxury limou-sines.  However, on September 18, 1997, the two Lincoln limou-sines were found to be lacking televisions, beverage services, and consoles.  It should be noted that at the outset of the hear-ing staff withdrew the violation on October 22, 1996 for lack of a witness.

Mr. Fanta did not dispute staff’s allegations regarding his two Lincoln limousines, merely noting that on September 18, 1997, portions of the luxury amenities (i.e., the consoles holding the beverages and televisions), had been removed for repairs.  As noted by staff, subsequent to the September 18, 1997 discovery, both vehicles were reinspected and found to be acceptable luxury limousines.

III. discussion

At the outset it was staff’s desire that Mr. Fanta be found liable for failure to have a certificate of public conven-ience and necessity to operate as a common carrier, versus being a luxury limousine operator in violation of cheaper rules.  This office merely notes that if Mr. Fanta was operating as a common carrier, then it would be of no moment whether or not his vehi-cles had televisions, beverage service, or built in consoles.  On the other hand, the very existence of the luxury limousine rules as found in 4 Code of Colorado Regulations (“CCR”) 723-33 indi-cates that it is the policy of the Commission to assess luxury limousine operators for rule violations instead of arguing that they are acting as common carriers.  Accordingly, given the expressed policy of the Commission as reflected in 4 CCR 723-33, this office is left with no alternative but to find Mr. Fanta liable under the cheaper rules versus the more expensive statute.  An appropriate order will enter.

IV. order

The Commission Orders That:

Gedion Fanta, doing business as DTC Boulevard Lim-ousine, is hereby ordered to pay the sum of $300 within ten days of the effective date of this order for violations of Rules 2.2.2 and 2.2.4 of 4 Code of Colorado Regulations 723-33 for two sepa-rate vehicles on September 18, 1997.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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