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ken f. kirkptrick
adopting rules

Mailed Date:  December 11, 1997

I. Statement

A. This proceeding was instituted by the issuance of Deci-sion No. C97-1133, October 29, 1997.  By that decision the Com-mission gave notice of a proposed rulemaking relating to rules regarding safety system program standards for rail fixed guideway systems.  Specifically, the proposed rules would establish a sys-tem safety program standard for rail fixed guideway systems oper-ating within the state and governed by § 40-18-101 et seq., C.R.S.  Article 18 of Title 40 of the Colorado Revised Statutes was enacted to comply with § 28 of the Intermodal Surface Trans-portation Efficiency Act of 1991, 49 U.S.C. § 5330 and the regu-lations prescribed pursuant thereto and found at 49 CFR § 659.

B. The rules as proposed set forth the standard that rail fixed guideway operators should use in developing the system safety program plan and the procedures to be followed by the rail fixed guideway operator in seeking approval of its system safety program plan.  Each of the standards to be incorporated in a plan is consistent with the guidelines issued by the American Public Transit Association.  The proposed rules further establish investigation procedures for accidents and hazardous conditions, describe the development of necessary corrective action plans, and provide for safety reviews performed by the Staff of the Com-mission.

C. Decision No. C97-1133 also sought specific comments concerning several questions, including whether there is a need for an enforcement rule to ensure corrective action on the part of a rail fixed guideway operator.

D. The Commission gave notice of the proposed rules in the November 10, 1997 edition of the Colorado Register.  The hearing was noticed for, and held on, December 4, 1997 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.

E. No written comments were filed in this rulemaking pro-ceeding.  At the assigned place and time the undersigned called the matter for hearing.  Oral comments were received from the Staff of the Commission and the Regional Transportation District (“RTD”).

F. The commenters generally supported the rules as pro-posed.  RTD suggests, in response to the Commission query, that there is no need for a separate enforcement rule.

G. A question arose concerning the applicability of the rules.  For example, the rules as written would appear to apply to entities such as the Ski Train and the Durango Silverton Railroad.  However, this was not the intent or purpose of the rules as proposed.  Therefore the definition of “rail fixed guideway system” has been rewritten to clarify that these rules do not apply to common carriers by rail possessing a certificate of public convenience and necessity issued from this Commission nor railroad corporations incorporated under Article 20 of Title 40 of the Colorado Revised Statutes.  The rules remain written to cover the RTD at present.  In the future the rules would cover other systems similar to the RTD.

H. Rule 5.1.1.4 has been slightly rewritten to clarify that Attachment 1 is a part of the Rules.

I. The only other change to the proposed rules is an addi-tion to the rule on incorporation by reference, Rule 9.  Rule 9 is amended to clarify the incorporation by reference of certain standards of the American Public Transit Association in Rules 3.2.5.1 and 3.3.2.2.

J. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

order

A. The Commission Orders That:

1. The Rules Regarding System Safety Program Stan-dards for Rail Fixed Guideway Systems, attached to this Decision as Appendix 1, are hereby adopted.

2. The adopted rules shall be filed with the Secre-tary of State for publication in the next Colorado Register along with the Attorney General’s opinion regarding the legality of the rules.

3. The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above reference of the Attorney General’s opinion.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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