Decision No. R97-1294-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-452CP

application of constance l. lenti, glenwood springs, colorado for authority to transport passengers in taxicab service.

interim order of
administrative law judge
ken f. kirkpatrick
(1) granting motion for
protective order in part;
(2) amending application; and
(3) requiring filing of available dates.

Mailed Date:  December 3, 1997

I. statement

On November 25, 1997, Applicant Constance Lenti filed his Motion for Protective Order on Discovery.  By this motion Lenti seeks an order of this Commission that he need not respond to certain discovery served on him by Intervenor Hy-Mountain Taxi, Inc. (“Hy-Mountain”).  Lenti states that the discovery served on him is not in conformance with the Commission’s Rules Governing Discovery, specifically, Rule 77(c) of the Commission’s Rules of Practice and Procedure.  Lenti alleges that the dis-covery does not comply with the limitations concerning number of interrogatories and requests for admissions as well as the requirement that data requests not seek information concerning documents or tangible things for more than 6 months out of the 12-month period immediately preceding the commencement of this proceeding.  Lenti also objects to Requests for Production Nos. 2, 3, and 4 on the grounds of relevance.

On November 26, 1997, Hy-Mountain filed its Response.  Hy-Mountain generally claims that its requests comply with the Commission’s rules.  Further, concerning Request for Production No. 5, Hy-Mountain modifies its request to seek only a copy of Lenti’s 1996 income tax return.  Hy-Mountain further contends that the objections to the request for production concerning relevancy are not well founded.

Applicant is correct in his interpretation of Rule 77(c)(2) of the Commission’s Rules of Practice and Proce-dure.  This allows a party to serve one set of both inter-rogatories and requests for admissions which total 20 in the aggregate, not 20 each.  Further, the subparts which pair Ques-tions 1 and 2, 3 and 4, and 5 and 6, do count as individual interrogatories.  Therefore Lenti is obligated to answer the first 20 interrogatories, which by the undersigned’s count, would end with (include) Data Request No. 11.  Applicant need not respond to Data Requests Nos. 12 through 19, nor any requests for admission.

Concerning Requests for Production No. 5, Hy-Mountain has amended its request to cover only the 1996 income tax return.  While the Applicant claims that these are “confidential and priv-ileged,” the Applicant has cited no precedent which would shield these items from discovery.  Therefore the request for protective order is denied as to Request for Production no. 5.

Concerning Requests for Production Nos. 2, 3, and 4, the Administrative Law Judge will grant the request for protec-tive order concerning Request No. 2 which concerns proposed tar-iffs.  Tariffs are not at issue in a certification proceeding.  However, Requests Nos. 3 and 4 relate to insurance and appear reasonably calculated to lead to the discovery of admissible evi-dence in a certification proceeding.  Therefore the Motion for Protective Order is denied as to Requests for Production Nos. 3 and 4.

Applicant has requested that Hy-Mountain be precluded from any further rights to discovery.  Nothing has been alleged or shown which would warrant such a restriction and the request is denied.

On November 20, 1997, Lenti and Intervenor Alpine Taxi/Limo, Inc. (“Alpine”), filed their Joint Motion for Accep-tance of Restrictive Amendment and Withdrawal of Intervention.  By this motion the Applicant seeks to amend the application in a fashion which if accepted by the Commission, would result in the withdrawal of the intervention of Alpine.  Lenti proposes to amend the application by the inclusion of the following restric-tion:

Restricted against service to, from, or between points in Routt County, State of Colorado, lying within a 55-mile radius of the intersection of Colorado State High-way 82 and U.S. I-70 in Glenwood Springs, Colorado.

The proposed amendment is restrictive in nature, administratively enforceable, and it is accepted.  The intervention of Alpine should be dismissed.

On December 1, 1997, Lenti and Intervenor C.B. Town Taxi, Inc. (“CBT”), filed their Joint Motion for Acceptance of Restrictive Amendment and Withdrawal of Intervention.  By this motion Applicant seeks to amend the application by the imposition of a restriction which, if accepted by the Commission, would result in the withdrawal of the intervention of CBT.  Applicant proposes to amend the application by adding the following restriction:

Restricted against service between points lying in a ten-mile radius of the intersection of Elk Avenue and Colorado State Highway No. 135 in Crested Butte, Colo-rado, and between said points, on the one hand, and on the other hand points lying within a ten-mile radius of the intersection of Mill and Main Streets in Aspen, Colorado.

Assuming that the word “in” highlighted above should be “within,” the proposed amendment is restrictive in nature, admin-istratively enforceable, and it should be accepted.  The inter-vention of CBT should be dismissed.

On December 1, 1997, Lenti and Intervenor Deanna Cline, doing business as Dee Hive Tours (“Dee Hive”) filed their Joint Motion for Acceptance of Restrictive Amendment and Withdrawal of Intervention.  By this motion the Applicant seeks to amend the application in a fashion which, if accepted by the Commission, would result in the withdrawal of the intervention of Dee Hive.  Applicant proposes to amend the application by including the fol-lowing restriction:

Restricted against service to or from points in Lake County, State of Colorado lying within the 55-mile radius of the intersection of U.S. I-70 and Colorado State Highway 82, in Glenwood Springs, Colorado.

The proposed amendment is restrictive in nature, administratively enforceable, and it is accepted.

Certain parties to this proceeding have submitted a list of available dates for January and February for additional hearing days.  It appears that additional hearing days will be needed, but there are no available days in January or February.  All parties to this proceeding need to submit a list of available hearing dates for March and April within seven days of this Order.  The undersigned will promptly select dates in order to free up dates on the parties’ calendars.

II. order

It Is Ordered That:

Applicant Constance Lenti’s Motion for Protective Order and Discovery is granted in part.  Applicant need not respond to data requests nos. 12 through 19 served on it by Hy-Mountain Taxi, Inc., and its first set of interrogatories, requests for production of documents, and requests for admission.  Applicant need not respond to any requests for admission.  Appli-cant need not respond to Requests for Production No. 2.  In all other respects, the Motion for Protective Order is denied.

The application is amended as noted above.  The application in its amended form is as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in taxi service,

between all points within a 55-mile radius of the intersection of Interstate 70 and Colorado Highway 82, in Glenwood Springs, Colorado.

RESTRICTIONS:


(1)
Restricted against service to, from, or between points in Routt County, State of Colorado.


(2)
Restricted against service between points lying within a ten-mile radius of the intersection of Elk Avenue and Colorado State Highway No. 135 in Crested Butt, Colorado, and between said points, on the one hand, and on the other hand, points lying within a ten-mile radius of the intersection of Mill and Main Streets in Aspen, Colorado.


(3)
Restricted against service to or from points in Lake County, State of Colorado.

The interventions of Alpine Taxi/Limo, Inc., C. B. Town Taxi, Inc., and Deanna Cline d/b/a Dee Hive Tours are dismissed.

All parties to this proceeding shall submit a list of available hearing dates for the months of March and April within seven days of the effective date of this Order.  Any party failing to submit a list of available dates waives any objection to any date selected.

This Order shall be effective immediately.
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