Decision No. R97-1293

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97M-347

public utilities commission of the state of colorado,


complainant,

v.

aa towing, d/b/a ashley’s aurora towing and pawn company, inc.,


respondent.

recommended decision of
administrative law judge
ken f. kirkpatrick
accepting stipulation
and assessing civil penalty

Mailed Date:  December 3, 1997

I. statement

This proceeding was instituted by the issuance of Civil Penalty Assessment Notices (“CPANs”) Nos. 97-R-M-4 and 97-R-M-5.  These CPANs were duplicates and alleged 16 violations of the Commission’s Towing Rules, 4 Code of Colorado Regulations 723-9, for which the penalty is $400 each.  Therefore the total poten-tial penalty was $6,400, removing the effect of the duplication.  By order and notice dated September 19, 1997, this matter was set for a hearing to be held on November 14, 1997 in a Commission hearing room in Denver, Colorado.  At the request of the Respon-dent AA Towing, doing business as Ashley’s Towing and Pawn Com-pany, Inc., the matter was rescheduled for December 2, 1997 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.

On November 26, 1997, Staff and the Respondent filed their Stipulation in Settlement and Joint Motion for Approval of Settlement.  The hearing was held on December 2, 1997 and focused on the stipulation which was filed on November 26, 1997.

The CPANs allege 16 instances of overcharging for tow-ing.  The towing that took place which is the subject of the CPANs was part of a single towing episode occurring at a single apartment complex.  The tows took place while the principal of the Respondent was out of the country on a family emergency and Respondent’s wife was filling in as manager.  Respondent’s wife is unfamiliar with private property tows such as this; the busi-ness normally does private insurance company towing which is not subject to the Commission’s private property towing limits.

Of the 16 vehicles for which violations are alleged, one vehicle turned out to be stolen and was taken away by the police.  Three vehicles have no apparent title owner and are scrap.  Of the remaining 12 vehicles, Respondent has made three or four refunds.  Under the terms of the stipulation, Respondent will make additional refunds averaging approximately $40 per vehicle.  Respondent agreed to complete this portion of the stip-ulation by January 15, 1998.

The proposed stipulation suggests that Respondent be found liable for violating the rules in two instances and pay a fine of $800.  This is in addition to the restitution of approx-imately $470 that the Respondent will be making.  This proposed settlement is a significant downward departure from stipulations approved in the past.  Typically, a first time violator who cooperates with Commission Staff is assessed an amount one-half the total amount charged.  However, there are several factors in this proceeding which justify further downward departure.  First, the events complained of took place as part of a single towing episode at a single apartment dwelling.  Thus it was not a pro-tracted series of violations.  Second, Respondent has agreed to make restitution totaling a significant sum.  In addition, Respondent will be required to expend considerable time and effort in order to make the remaining restitution.  This coupled with the Respondent’s cooperation and acknowledgment of the tow-ing charge limits applicable to situations such as this justifies the significant downward departure and the proposed stipulation is accepted.

In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

order

The Commission Orders That:

The stipulation filed November 26, 1997 in this matter is accepted and incorporated into this Order as if fully set forth.  Respondent AA Towing, doing business as Ashley’s Towing and Pawn Company, Inc., shall pay a civil penalty of $800 in four installments as set forth in the stipulation.  Respondent shall take all reasonable action required to complete making the restitution set forth in paragraph 9 of the stipulation by January 15, 1998.

The violations alleged on lines 1 through 16 of Civil Penalty Assessment Notice No. 97-R-M-4 and lines 1 through 5 and lines 8 through 16 of Civil Penalty Assessment Notice No. 97-R-M-5 are dismissed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-115, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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