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DOCKET NO. 97A-305CP

in the matter of the application of dsc/purgatory, llc, for permanent authority to operate as a common carrier.

recommended decision of
administrative law judge
arthur g. staliwe

Mailed Date:  November 26, 1997

Appearances:

Richard L. Corbetta, Esq., and Bryan Howell, Esq., Denver, Colorado, on behalf of Applicant; and

Michael W. Baty, Durango, Colorado, on behalf of Durango Transportation, Inc.

I. statement of the case

By application filed July 23, 1997, DSC/Purgatory, LLC (“DSC”) requests authority from this Commission to operate as a common carrier for the transportation of passengers and their baggage in scheduled service between the Purgatory ski area and Durango, Colorado, via Colorado Highway 550, with no service to intermediate points.  On July 28, 1997, the Commission sent notice to all who might desire to protest, object, and intervene.

An amended notice was sent out August 11, 1997.

On September 10, 1997, Durango Transportation Company, Inc. (“DTI”), filed its intervention, arguing that the operating rights sought by applicant would entirely duplicate the rights contained in DTI’s certificate.

Originally scheduled on October 17, 1997, the matter was rescheduled at the request of DTI to October 28 and 29, 1997.  Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. findings of fact

Based upon all the evidence of record, the following is found as fact:

Durango Ski Corporation is the owner and operator of the Purgatory ski area located 27 miles north of Durango, Colorado.  As pertinent here, DSC seeks to provide scheduled com-mon carriage between the ski area and the City of Durango in order to facilitate the transportation of skiers between the two points.

DTI is an existing certificated carrier pursuant to PUC No. 14196 which provides for the unspecified transporta-tion of passengers and their baggage between all points located within 100-mile radius of the intersection of U.S. Highways 160 and 550 in Durango, Colorado.

Competent evidence of record establishes that for a period of several years the City of Durango itself ran six round trips daily from the city north to the Purgatory ski area, with a few additional schedules for late night diners.  The city was able to provide this service as a result of federal grants paying for the acquisition of several 31-passenger buses.  How-ever, the city never built into its fare schedule an amount to cover depreciation of the federally financed buses.  Thus, when the economically useful life of the buses started ending in 1995 and 1996, the city found itself with no pool of money from which to purchase new equipment to continue the service.  Accordingly, in late summer or early fall of 1996, the City of Durango ceased providing scheduled service between the city and the ski area, concentrating instead on providing intra-city transportation.  As a result, there was no scheduled common carriage provided between the city and the ski area during the November 1996 through April 1997 ski season.

As testified to by Vern Greco, president of Durango Ski Corporation, it is the desire of the ski area to ensure that scheduled service between Durango and Purgatory resumes, hopefully at an affordable price.  As pertinent here, the Purgatory ski area has purchased several used buses and other passenger carrying vehicles (totaling 11) with which to provide service, ostensibly on a year-round basis.

It should be noted that the scheduled common car-riage will be in addition to other transportation services pro-vided by hotels and motels in the Durango area, some of whom have chartered DTI to provide daily trips up to the ski area in the morning with return in the afternoon as part of the guest’s lodg-ing packages.

Mrs. Marty Gebhardt has been a Durango resident for three years, and needs scheduled public transportation for the movement of her 14-year old son from Durango to the Purgatory ski area and return, since Mrs. Gebhardt must often work on week-ends and is not personally available to transport her child.  Mrs. Gebhardt noted that when the city service was discontinued in the fall of 1996, she and other parents had to carpool in order to get their children up to the Purgatory ski area.  The testimony of Mrs. Gebhardt also establishes that when she called DTI for service, she was informed that there was no scheduled bus service by that company from Durango to Purgatory.

Robert Morris, president of Gateway Durango, Inc., an independent tour wholesaler, establishes that there is a need for scheduled transportation of passengers between Durango and Purgatory and return, although cost is an issue.  The $30 round trip found in DTI’s tariff, filed in September 1997 in response to this application, is too high for the clientele Gateway Durango, Inc., serves, and Mr. Morris would like to see round trip fares not exceeding $10 ($7 preferable) in order to attract ridership.

As pertinent to the schedule filed by DTI in response to this application, employees of Durango Ski Corpora-tion place themselves both in Durango as well as the ski area to observe whether or not DTI was actually performing scheduled service.  On October 7, 1997, a Durango Ski Corporation employee was able to secure a ride from Durango to the ski area, albeit at a fare of $22, not the $15 listed in the tariff.  Further, on October 7, 8, 9, and 10, 1997, Durango Ski Corporation employees were at the entrance to the Purgatory ski area between 2:30 p.m. and 3:00 p.m. to observe the scheduled 2:40 p.m. arrival and departure.  On all of those days no vehicle from DTI appeared.  Further, the same occurred the week of October 22 through 25, 1997, just before the hearing in this matter.

The testimony of Arthur J. Olson, president of DTI, establishes that in the past he has run a peculiar amalgam of transportation services, essentially requiring prior reserva-tions for otherwise scheduled service, which schedules Mr. Olson was kind enough not to burden this agency with by filing them as otherwise required.  See Exhibit No. 13.  It is Mr. Olson’s con-tention that there is no dearth of transportation capacity in the area; rather, there is a dearth of outside subsidies propping up inexpensive scheduled service, and that he needs to be the monop-oly provider of transportation in the area in order to capture not only the ridership, but also all subsidies.  Mr. Olson noted that his company has not provided scheduled service between Durango and Purgatory from 1987 up to his September 1997 tariff filing, submitted in response to this application.  Mr. Olson notes that his company has contracts to provide daily charter transportation for four hotels and motels in the Durango area, with one departure in the morning and one return in the after-noon.  Regarding DTI’s failure to appear at its scheduled depar-ture points, Mr. Olson opined that what really occurred was that he or his staff would saunter out of DTI’s office each morning and gaze down the street toward the pickup point. If no one “looked like” they needed scheduled transportation, DTI’s bus wouldn’t appear. The record is blurry as to whether this knowing gaze and canny eye also extended 27 miles to the north in the afternoon.

The testimony of Mr. Olson reinforced the prior testimony of Mr. Robert F. Ledger, Jr., city manager for the City of Durango, both of whom noted that prior scheduled services between the city and the ski area operated at losses, which losses would be split at the end of the ski season between the city and the ski area.  When the City of Durango exhausted the useful life of its buses, and there was no further federal subsidy with which to acquire new ones and/or operate substitute transportation services, the city made a conscious decision to cease providing scheduled passenger service between Purgatory and Durango in the fall of 1996.  At the time of hearing, the city had no plans to resume service.

III. discussion

The policy governing the transportation of passengers as sought here is that of regulated monopoly, not regulated com-petition.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).  In that regard, before a new carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be substan-tially inadequate.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. PUC., 158 Colo. 136, 405 P.2d 682 (1965); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  Here the record established that the scheduled service of DTI is either invisible or non-existent.  Given DTI’s antipathy to scheduled service, it is not clear why it is pro-testing the grant of a service it does not want to provide itself.  Suffice it to say, the competent evidence of record is that DSC will provide scheduled service, although the frequency is likely to be less than the grandiose 12 round trips per day promised in the application.

order

The Commission Orders That:

DSC\Purgatory, LLC, is hereby granted a certifi-cate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the:

Transportation of

passengers and their baggage, in scheduled service,

between the City of Durango and the Purgatory Ski Resort via Colorado Highway 550.

RESTRICTIONS:


1.
Restricted against service to intermediate points.


2.
Restricted to those points named in the car-rier’s filed schedule.

Applicant shall cause to be filed with the Commis-sion certificates of insurance as required by Commission rules.  Applicant shall also file an appropriate tariff and pay the issu-ance fee and annual vehicle identification fee.  Operations may not begin until these requirements have been met.  If the Appli-cant does not comply with the requirements of this ordering para-graph within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant addi-tional time for compliance.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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