Decision No. R97-1271-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-395T

in the matter of the application of tcg colorado for specific forms of price regulation.

interim order of
administrative law judge
ken f. kirkpatrick
denying motion to approve
stipulation and denying
request to vacate hearing

Mailed Date:  November 26, 1997

I. statement

A. This application was filed September 10, 1997 by Appli-cant TCG Colorado (“TCG”).  The Commission gave notice of the application on September 16, 1997.  Staff of the Commission intervened on September 23, 1997; U S WEST Communications, Inc. (“U S WEST”), intervened on October 10, 1997; and the Office of Consumer Counsel (“OCC”) intervened on October 16, 1997.  By Order and Notice dated October 30, 1997, the matter was set for a hearing to be held on December 16, 1997 in a Commission hearing room in Denver, Colorado.

B. On November 24, 1997, TCG filed its Motion for Commis-sion Approval of Stipulation and Request to Vacate the Hearing.  By this motion, TCG seeks an order of the Commission approving a stipulation, signed by all parties, which was appended to the motion.  In addition, TCG seeks an order vacating the hearing.

C. For the reasons set forth below, the motion to approve the stipulation should be denied and the request to vacate the hearing should be denied.

D. The specific reason why the stipulation must be rejected is that it purports to grant relief to the Applicant beyond that requested in the application and beyond that noticed by the Commission when it gave notice of the application.  The stipulation does this in two aspects.  First, the stipulation states that LATA Calling Services
 provided by TCG shall be subject to relaxed regulatory treatment pursuant to 4 Code of Colorado Regulations (“CCR”) 723-24.  Those rules relate to emerging competitive telecommunications services or so-called Part 3 services.
  The Applicant did not seek relaxed regulatory treatment of any Part 3 services in its application.  While it is true that TCG included LATA Calling Services in its list of serv-ices for which it sought price regulation under the Rules Regula-ting Applications by Local Exchange Telecommunications Providers for Specific Forms of Price Regulation, 4 CCR 723-38, this inclu-sion was apparently improper.  This application cannot be expanded into an application for relaxed regulatory treatment of a Part 3 service simply by including such a statement in a stipu-lation.

E. The second aspect of the stipulation that exceeds the scope of the application is the suggestion found in paragraph 2j that TCG be authorized to negotiate and enter into confidential, customer-specific contracts.  Again, when TCG filed its applica-tion, it stated the scope of the application (as it was required to do) in paragraph 3 of that application.  Paragraph 3 states as follows:

TCG Colorado seeks to have the services described in paragraph 2, above, price regulated under banded prices with price ceilings and price floors defining the price band under Rule 4 CCR 723-38-3.1.1.1.  TCG Colorado seeks this specific form of price regulation for the services identified in paragraph 2, above, and for areas in which it has been granted operating authority.

F. There is no reference in the request for price regula-tion of confidential contracts which are covered in 4 CCR 723-38-3.1.2.2.  Thus this authorization suggested in the stipulation goes beyond the scope of the application as filed and as noticed.

G. TCG has the option of amending its application, renoticing it, and proceeding on that basis.  Or, it can file an amended stipulation which removes those portions of the stipula-tion which exceed the application as filed.
  Should TCG choose this latter route, the following portions of the stipulation that was filed could use clarification in the mind of the Administra-tive Law Judge (“ALJ”).

H. Paragraph 2B refers to changes in the price ceiling in a manner which is unclear to the ALJ.  Specifically, it is unclear if TCG may make a tariff filing to change the price ceil-ing to any level that it so chooses once the highest tariff rate charged for comparable product by non-rural LECs is different than the price ceiling in effect for TCG.  The phrase “non-rural LECs” is not defined in the stipulation, either explicitly or by reference.  Also, the last sentence of that paragraph requires certain changes in the price ceiling to be accompanied by cost support.  It is unclear if this means full compliance with the Commission’s Costing and Pricing Rules or if some alternative level of cost support would be satisfactory.

I. Paragraph 6 of the stipulation concerns TCG’s use of Generally Accepted Accounting Principles (“GAAP”) to maintain its financial records.  The paragraph states that TCG may maintain its financial records using GAAP if certain conditions are in place.  However, there are no timeframes as to when these condi-tions must be met.  It is further unclear who will determine whether these conditions have been satisfactorily met, and in what forum.  There is a reference to TCG having stated an intent to convert from GAAP accounting to Uniform System of Accounts (“USOA”) accounting.  However, there is no timeframe set forth concerning this intent.  Finally, paragraph 6b of the stipulation describes a request by TCG “to change” to GAAP based accounting, yet the stipulation represents that TCG currently uses GAAP based accounting.

J. To the ALJ, paragraph 6 concerning financial records of TCG does not set forth with sufficient clarity the specific, enforceable requirements about what system TCG has to use and by when.  Rather, the provisions are ambiguous and will only lead to future disagreements.

K. For the reasons set forth above, the Motion for Commis-sion Approval of Stipulation and Request to Vacate the Hearing is denied in its entirety.  The matter remains scheduled for a hear-ing for December 16, 1997.

II. order

A. It Is Ordered That:

1. The Motion for Commission Approval of Stipulation and Request to Vacate the Hearing filed November 24, 1997 by TCG Colorado is denied in its entirety.

2. This Order shall be effective immediately.
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� The record is unclear as to exactly what these services are.  Given the proposed treatment, and the name of the services, this Order presumes that these are either interLATA or intraLATA toll services regulated under § 40-15-301, C.R.S. 


� See Part 3 of Article 15 of Title 40, C.R.S.


� The Commission’s recent decision in Docket No. 97R-177T, Decision No. C97-1204, may affect TCG’s decision as well.
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