Decision No. R97-1232

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97D-438T

in the matter of the application of visiology, inc., for a declaratory order pursuant to rule 60 of the rules of practice and procedure of the colorado public utilities commission.

recommended decision of
administrative law judge
ken f. kirkptrick
dismissing application

Mailed Date:  November 25, 1997

I. statement

A. This application was filed on September 16, 1997 by Applicant Visiology, Inc. (“Visiology”).  The Commission gave a shortened notice of the application on October 6, 1997.  On October 17, 1997, the Telecommunications Resellers Association (“TRA”) filed a Petition for Status as Amicus Curiae, which peti-tion was granted by the Commission in Decision No. C97-1162.  On October 21, 1997, U S WEST Communications, Inc. (“U S WEST”), filed its intervention.

B. Visiology is a consulting company providing regula-tory consulting services to non-facilities based long distance resellers.  It states that the purpose of the application is to determine the regulatory status of certain complementary services offered by long distance resellers, specifically Directory Assis-tance service.  In particular, Visiology states that it is seek-ing an order from this Commission:

. . . declaring that the current regulatory treatment of long distance resellers be extended to include the Directory Assistance service provided by long distance resellers using the tariffed services of regulated pro-viders, providing the Directory Assistance services are provided to presubscribed customers or to customers that affirmatively select the reseller as their long distance service provider.

Application at paragraph 9.  Should the Commission not enter this order, Visiology requests that the Commission provide certain interpretations of Rule 4.2 of this Commission’s Rules Governing Operator Services for Telecommunications Service Providers and Telephone Utilities, 4 Code of Colorado Regulations (“CCR”) 723-18.  Visiology suggests several hypothetical factual situations in which it then poses the question as to whether or not certain service providers would be classified as non-optional operator services providers.  Visiology further states that there is con-fusion as to whether or not it should advise its customers (resellers) that provide directory assistance to seek a letter of registration and file a tariff.

Rule 60 of the Commission’s Rules of Practice and Pro-cedure, 4 CCR 723-1, provides a mechanism for the Commission to issue declaratory orders in certain situations.  Rule 60(a) pro-vides as follows:

The Commission may issue a declaratory order to ter-minate a controversy or to remove an uncertainty as to the applicability to a petitioner of any statutory pro-vision or Commission rule, regulation, or order.  [Emphasis added.]

Rule 60(a)(2) indicates that Rule 57 of the Colorado Rules of Civil Procedure (“CRCP”) shall generally govern the pro-ceeding.  CRCP 57 contains several provisions which are pertinent to this case.  CRCP 57(j) states in pertinent part:

When declaratory relief is sought, all persons shall be made parties who have or claim any interest which would be affected by the declaration, and no declaration shall prejudice the rights of persons not parties to the proceeding . . .

CRCP 57(f) states:

The court may refuse to render or enter a declaratory judgment or decree where such judgment or decree if rendered or entered would not terminate the uncertainty or controversy giving rise to the proceeding.

Finally, Rule 60(a)(3) of the Commission’s Rules of Practice and Procedure states:

The Commission may decline to enter a declaratory order where it concludes that the subject matter should be determined . . . in another proceeding.

The above stated principles provide the framework for the resolution of this proceeding.  Visiology has brought this application as a consulting company.  Initially, Visiology does not qualify under Rule 60(a) for the granting of a declaratory order since there is no controversy or uncertainty as to the applicability to Visiology of any statutory provision or Commis-sion rule, regulation, or order.  In a similar situation, the Commission declined to issue a declaratory order because the alleged uncertainty did not apply to specific factual circum-stances of specific carriers.  See Decision No. C96-713 p. 4.

Second, even were the Commission to grant the applica-tion of Visiology, it would not remove the alleged uncertainty concerning the applicability of Commission rules since no resellers would be bound by the decision in this case, since none have intervened.  The only persons that would be bound by a declaratory order in this action are parties to this proceeding, namely, a consulting company and U S WEST.

In addition, it appears as though the relief that Visiology seeks from this Commission is a statement of general applicability and future affect implementing, interpreting, and declaring law and policy.  That is a rule, see § 24-4-102(15), C.R.S., and any proceeding to adopt a rule is a rulemaking regardless of how it is captioned.  Homebuilders Association of Metropolitan Denver v. Public Utilities Commission, 750 P.2d 552 (Colo. 1986).  Alternatively, Visiology may be requesting that the Commission enter into an interpretive rulemaking, but an interpretative rulemaking is still a rulemaking.  A rulemaking, either substantive or interpretative, is the appropriate way to resolve the issues raised by Visiology since a rulemaking binds all persons.  For that additional reason the undersigned would decline to under Rule 60(3) of the Commission’s Rules of Practice and Procedure to issue a declaratory order.

The application for declaratory order should be dis-missed because the Applicant is not eligible for a declaratory order under the Commission’s Rules of Practice and Procedure and past precedent; a declaratory order in this proceeding would not terminate an underlying uncertainty which forms the basis for the application; and the application seeks a rule which should be dealt with in a rulemaking proceeding.

In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

II. order

The Commission Orders That:

Docket No. 97D-438T, being an application of Visiology, Inc., is dismissed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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