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I. statement

A. On June 10, 1997, Complainant Lawrence Steven Tyk filed a complaint naming U S WEST Communications, Inc. (“U S WEST”), as Respondent.

B. On June 17, 1997, the Commission issued an Order to Satisfy or Answer.

C. On July 7, 1997, U S WEST filed its Answer.  The Com-mission set this matter for hearing for August 1, 1997 in Glenwood Springs, Colorado.

D. On June 10, 1997, Complainant, in his complaint, requested that the Commission grant summary judgment.

E. By Decision No. R97-703-I (July 17, 1997), the Request for Summary Judgment was denied.

F. The matter was heard as scheduled.  Testimony was received from witnesses and Exhibit Nos. 1 through 3 were marked for identification and admitted into evidence.  At the conclusion of the case, the matter was taken under advisement.

G. On August 7, 1997, U S WEST filed a Memorandum of Law.

H. On August 18, 1997, Complainant filed a motion request-ing an extension of time of 15 days to file a response to U S WEST’s Memorandum of Law.  The Request of Complainant was granted in Decision No. R97-865-I (August 26, 1997).  Complain-ant has not filed a response.

I. Pursuant to § 40-6-109, C.R.S., the record of the pro-ceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

A. On June 10, 1997, Complainant filed a complaint  alleg-ing that U S WEST is improperly attempting to collect charges for telephone service that were incurred by Complainant approximately seven years ago.  The charges are for a period of approximately six months during 1990 for phone service amounting to over $1,000 which U S WEST claims has not been paid.  Complainant denies that he owes this amount of money to U S WEST.  Complainant requests that the Commission order U S WEST to cease attempting to collect on this bill and that U S WEST take no further action including requiring a deposit.

B. Exhibit No. 1 is the written testimony of Complainant.  Complainant had an account with U S WEST for telephone service prior to June 1990 at which time Complainant moved from his resi-dence.  Complainant testified that he requested that the service be terminated.  In December of 1995, Complainant requested that telephone service be reinstituted at his new residence.  Mr. Tyk stated that after telephone service was reinstituted in Decem-ber 1995, U S WEST requested payment of  over $1,000 for past due charges on the previous account.  Complainant testified that he regularly paid on his account.  He cannot produce records of payment for the past due amount because of the time interval, however, he believes that the bill was paid.  Complainant believes that the attempt of U S WEST to collect the past due bill is improper because the Statute of Limitations has run.

C. U S WEST witness, Kathy O’Brien investigated the com-plaint and the status of the account.  Ms. O’Brien sponsored Exhibit No. 2 which is an account summary of the charges billed to Mr. Tyk on May 19, 1990.  The account summary shows that as of May 19, 1990, the total current charges were $183.62 with an outstanding balance of $836.69 for the total amount due of $1,020.31.  Exhibit No. 3 is the final bill dated May 30, 1990.  This exhibit shows that the total unpaid balance on Mr. Tyk’s account is $1,044.65.  Ms. O’Brien testified that her investiga-tion shows that the bill remains unpaid.  She also stated that she was unable to find any notification by Mr. Tyk to discontinue service.  U S WEST believed that the service was abandoned and apparently no effort was made to collect the past due bill until Mr. Tyk applied to reinstate service in 1995.

D. It is found and concluded that the uncontroverted evi-dence establishes that the amount due to U S WEST is $1,044.65 for telephone service provided to Complainant up to May 30, 1990.  Complainant, who has the burden of proof in this case failed to establish that the bill was paid or that the bill is in error.  The evidence establishes that U S WEST provided telephone service to Complainant and charged the applicable tariffed rate for the services.  A public utility is required to collect tariffed util-ity charges.  Goddard v. Public Service Company, 43 Colo. App. 77, 599 P.2d 278 (1979).

E. The argument of Complainant that the Statute of Lim-itations, § 13-80-101, C.R.S., estops U S WEST from collecting  on the past due account for telephone service provided in 1989 and 1990 must fail.  The Statute of Limitations applies to civil actions, generally contract cases. The general Statute of Limita-tions is not applicable to the Commission’s complaint proceedings since the complaint process is not an action within the meaning of the Statute of Limitations.  Bonfils v. PUC, 67 Colo. 563, 189 P.2d 755, 779 (1920); Commission Decision No. R97-517 (May 21, 1997).  The unpaid charges of U S WEST are for telephone services provided to Complainant.   These charges are based on tariff rates and not pursuant to contract.  For these reasons, it is found that the Statute of Limitations is not applicable in the instant case.

F. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. The complaint of Lawrence Steven Tyk v. U S WEST Communications, Inc., is dismissed.  Docket No. 97F-251T is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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