Decision No. R97-1188

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97M-301

the public utilities commission of the state of colorado


complainant,

v.

maxx auto recovery, inc.,


respondent.

recommended decision of
administrative law judge
william j. fritzel
dismissing civil penalty complaint

Mailed Date:  November 10, 1997

Appearances:

Scott Hand (pro se), President of Maxx Auto Recovery, Inc.; and

Dennis Maul of the Staff of the Colorado Public Utilities Commission.

I. statement

A. On June 30, 1997, a civil penalty assessment notice and complaint was issued to Respondent Maxx Auto Recovery, Inc.

B. The complaint was heard on September 10, 1997.  Tes-timony was received from witnesses and Exhibit Nos. 1 through 4 were marked for identification and admitted into evidence.  At the conclusion of case, the matter was taken under advisement.

C. Pursuant to § 40-6-109, C.R.S., the record of the pro-ceeding and a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

A. On June 30, 1997, Complainant Dennis Maul, of the Colo-rado Public Utilities Commission, issued Civil Penalty Assessment Notice and Complaint No. 97-R-M-2 to Respondent Maxx Auto Recov-ery, Inc.  The complaint charges that on March 30, 1997, Respon-dent violated three rules of the Commission’s Rules and Regula-tions Governing Towing Carriers by Motor Vehicle, 4 Code of Colo-rado Regulations (“CCR”) 723-9, as follows:

Rule 14.2.3.2 - Failure to obtain written authorization from property owner at time of tow;

Rule 14.3 - Charging and retaining tow fees and charges without authorization; and

Rule 14.1.3 - Towing carrier acting as an agent for the property owner.

The total penalty assessment amounts to $1,800.  (See Exhibit No. 4, the Commission’s Towing Rules, effective March 2, 1997.)

B. On March 30, 1997, Karen Burton, the manager of an apartment complex located at 184 South Zang Way, Lakewood, Colorado requested Maxx Auto Recovery, Inc., to tow unlawfully parked vehicles located in the parking lot at the apartment com-plex.  Ms. Burton testified that the parking lot is reserved for tenants of the apartment complex and that each vehicle must dis-play a parking permit.  Ms. Burton stated that she authorized Scott Hand, the owner of Maxx Auto Recovery, Inc., to tow improp-erly parked vehicles, including a vehicle owned by Thomas Frank Maxwell.  She testified that at approximately 10:00 p.m. she met Scott Hand at the apartment complex and authorized the tow in writing and signed the authorization.  

C. Scott Hand, president and owner of Maxx Auto Recovery, Inc., testified that he arrived at the apartment complex at the request of Karen Burton approximately at 10:00 p.m. on March 30, 1997.  He stated that Ms. Burton authorized him to tow five illegally parked vehicles at the apartment complex.  He stated that Ms. Burton provided written authorization by signing invoices for the vehicles which were to be towed.  He stated that it took approximately three hours until 1:00 a.m. until the tows were completed.  Mr. Hand testified that some time during the process of towing the vehicles, he lost the written authoriza-tions signed by Ms. Burton.  He stated that he signed “Karen” to the tow tickets.  He stated that since he lost the original tow tickets signed by Karen Burton, he thought it was okay to sign “Karen” on new tickets since he needed the ticket to show the car owners that the tows were authorized by the apartment manager.  Ms. Burton confirmed that the signature “Karen” on Exhibit No. 1 in the authorization section is not her signature, however, she further confirmed that she did sign authorizations to tow improperly parked vehicles that evening including the vehicle owned by Thomas Maxwell (Exhibit No. 1).

D. Rule 14.2.3.2 of the Commission’s Towing Rules, 4 CCR 723-9 requires that the towing carrier must obtain written authorization signed by the property owner or agent, and said written authorization must be given to the towing carrier at the time the motor vehicle is to be removed from the private prop-erty.  The evidence of record establishes that Respondent obtained the proper written authorization required by Rule 723-9-14.2.3.2 on the evening that the vehicle tows occurred.  The uncontroverted testimony of Ms. Burton and Mr. Hand establishes that written authorization was given to the towing carrier.  Although the towing carrier should not have signed the name “Karen” to a new towing ticket, the evidence establishes that written authorization was obtained and subsequently lost by Mr. Hand.  It is found that Respondent did not violate Rule 14.2.3.2.  It is further found that there was no violation of Rule 14.3, namely charging and retaining tow fees without authorization, and that there also was no violation of Rule 14.1.3 (towing carrier acting as agent for the property owner). The evidence  establishes that written authorization was obtained from the  agent of the property owner.

E. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. Civil Penalty Assessment Notice and Complaint No. 97-R-M-2 is dismissed.

2. Docket No. 97M-301 is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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