Decision No. R97-1096-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97C-388G

regarding the investigation of the justness and reasonableness of rates of peoples natural gas company, division of utilicorp united, inc.

interim order of
administrative law judge
ken f. kirkpatrick
designating issues and
setting procedural schedule

Mailed Date:  October 23, 1997

Appearances:

Mana Jennings-Fader, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission;

Simon Lipstein, Assistant Attorney General, Denver, Colorado, for the Office of Consumer Counsel; and

Steven H. Denman, Esq. and Richard Corbetta, Esq., Denver, Colorado, for Peoples Natural Gas Company, a Division of UtiliCorp United, Inc.

I. statement

A. In accordance with Decision No. C97-930, September 11, 1997, a prehearing conference was held on October 17, 1997 in a Commission hearing room in Denver, Colorado.  The initial matter for consideration was the determination of the scope of this proceeding.  No party alleged that Respondent Peoples Natural Gas Company, a Division of UtiliCorp, Inc.’s (“Peoples”) rate design was in dispute.  All parties agree, and the undersigned agrees as well, that the rate design of Peoples is not an issue in this proceeding.

B. The parties differ in their opinions as to the scope of this proceeding concerning the revenues of Peoples.  The decision instituting this proceeding, Decision No. C97-930, does not any-where explicitly state that Peoples’ authorized rate of return is to be evaluated in this proceeding.  Rather, it states that an investigation by Staff indicates that for the year ending Decem-ber 31, 1996, Peoples’ rate of return on rate base was 11.74 per-cent (compared to an authorized return of 10.67 percent).  The Commission then includes the statement, “Generally, recent infor-mation regarding Peoples’ operations indicates that the company may be earning at levels in excess of a fair and reasonable return.”

C. Staff takes the position that this language implicitly puts into issue Peoples’ authorized rate of return, and that this proceeding should determine a new, appropriate, just and reason-able rate of return for Peoples.  The Office of Consumer Counsel (“OCC”) agrees with the Staff.

D. Peoples, on the other hand, suggests that the Commis-sion’s discussion can only be read in light of the Staff’s analy-sis and the comparison of the calculated return under Staff’s analysis to the current authorized rate of return.  Therefore Peoples concludes that the purpose of this proceeding is to determine whether or not it is earning in excess of its author-ized rate of return.

E. Peoples suggests that any broader reading of the order denies it due process since it has not been placed on notice that its authorized rate of return is subject to being changed in this proceeding.

F. Rule 73 of the Commission’s Rules of Practice and Pro-cedure governs orders to show cause and their contents.  Rule 73(c) provides as follows:

Contents.  An order to show cause and notice of hearing shall contain, to the extent appropriate; . . . (3) the relief, remedy, or sanction that may be ordered . . .

G. Peoples is correct that the Order to Show Cause issued by this Commission does not anywhere state that Peoples’ author-ized rate of return may be changed in this proceeding.  The undersigned agrees, and he concludes that Peoples’ rate of return cannot be modified in this proceeding since that possibility is not mentioned in the order instituting the show cause proceeding.  Rather, the issue is whether or not Peoples is exceeding its authorized rate of return and if so, how rates and charges should be reduced to bring Peoples’ earnings in line with its authorized rate of return.

H. The matter of discovery and audit was discussed.  Peo-ples sought an order designating a 14-day response time for both discovery and audit propounded by the Staff.  Staff, which had suggested the 14-day response time for discovery, contends that it alone has the authority to determine appropriate lengths of time for audit responses.  A review of § 40-6-106, C.R.S., reveals no such unique authority vested in the Staff.  The under-signed takes notice that the Commission in the past has set times for the responses to audit.  Given that Peoples’ staff responsi-ble for responding to audit will be out of state, a reasonable time period for responding to audit is seven days.

It was determined at the prehearing conference that the OCC should file its testimony at the same time Staff files its direct testimony.

Finally, Staff requested entry of a protective order, which request was granted.

The order below sets the procedural schedule for this proceeding.

II. order

It Is Ordered That:

The issue in this proceeding is whether Peoples Natural Gas, a Division of UtiliCorp, Inc., is earning in excess of its authorized rate of return, and if so, how Peoples Natural Gas, a Division of UtiliCorp United, Inc.’s rates and charges should be reduced so that it earns in conformance with this authorized rate of return.

Response time to discovery shall be 14 days.  Response time to Staff audit shall be seven days.

The following procedural schedule shall be in effect:

Event





Date
Staff and OCC’s direct testimony
December 12, 1997

Peoples’ answer testimony

January 23, 1998

Staff and OCC’s rebuttal testimony
February 13, 1998

Discovery cutoff



February 27, 1998

Hearing





March 16-20, 1998

The protective order attached to this Order as Appendix 1 is hereby entered.

This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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____________________

Bruce N. Smith

Director
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