Decision No. R97-1012-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-299EG

in the matter of the application of public service company of COLORADO for commission approval of (1) merger COSTS; (2) merger cost allocations; and (3) the ratemaking treatment for the holy CROSS tie agreement.

interim order of
administrative law judge
ken f. kirkpatrick
denying motion to amend
procedural schedule

Mailed Date: October 1, 1997  

I. statement

A. On September 29, 1997, the Office of Consumer Counsel (“OCC”) filed its Motion to Amend Procedural Schedule and to Vacate and Reschedule Hearing Date and Motion to Waive Response Time.  By this motion, the OCC seeks to amend the procedural schedule by changing the dates for the filing of intervenor testimony and rebuttal testimony, and seeks to vacate the hearing currently scheduled for November 7, 10, and 12, 1997.  The requests will be discussed separately.

B. The OCC seeks to amend the procedural schedule by extending the deadlines for the filing of intervenor testimony.  As grounds for this request the OCC states that Public Service Company of Colorado (“Public Service”) has responded to data requests issued by the OCC in installments “by agreement with the OCC.”  It states that updates were received on September 19 and 25, 1997.  In addition, the OCC notes that Public Service witness Schmidt-Petrie submitted a Revised Schedule JSSP-2 on Septem-ber 26, 1997.  The OCC then states:

In order to all[sic] time for the OCC to submit follow-up data requests to Public Service and receive responses to those requests before filing its testimony and exhibits, the OCC requests that the deadline for filing intervenor testimony be extended to October 17, 1997.

It is apparent that the OCC seeks to conduct additional discovery in this proceeding.  However, it is unclear from the motion when the OCC served its original discovery.  This would have a bearing on whether or not to grant the request.  Additionally, it appears as though the OCC has extended deadlines for the response to discovery without approval from the Commission, in violation of Rule 29 of the Colorado Rules of Civil Procedure (“CRCP”).  CRCP 29 provides:

. . . Stipulations extending the time provided in Rules 33, 34, and 36 for responses to discovery may be made only with the approval of the court.

Rule 77 of the Commission’s Rules of Practice and Procedure provides that Rules 26 through 37 of the CRCP applies to Commission proceedings.  Thus it appears that the OCC has extended the time for responding to discovery, and now finds that it has an insufficient amount of time to evaluate that discovery.  At least, this is what appears from the face of the motion since none of the discovery is attached to the motion.  In addition, the OCC does not specify what particular follow-up data requests it seeks.  This set of circumstances does not warrant extending the filing deadline, and the motion is denied.

Concerning the request to vacate and reschedule the hearing dates, the OCC notes that its witness is from out of town and that the non-continuous nature of the hearing days will be inconvenient for the witness.  The OCC also notes that the Director of the OCC may testify, and currently has a scheduling conflict with an annual convention.

It is further represented that no party opposes rescheduling the hearing.

The hearing in this matter has been scheduled for over one month.  Presumably both the witness’ inconvenience and the Director’s conflict have been apparent since the scheduling of the hearing.  The grounds stated are simply insufficient to warrant rescheduling the hearing date.  This application remains under a 120-day timeframe for decision and even a few weeks delay will conceivably cause problems in that regard.

II. order

It Is Ordered That:

The Motion to Amend Procedural Schedule and to Vacate and Reschedule Hearing Date filed September 29, 1997 by the Office of Consumer Counsel is denied.  The Motion to Waive Response Time is granted.

This Order shall be effective immediately.
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� In addition, the ALJ’s review of the calendar indicates that November 24, 1997 is problematic at this point in time.
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