Decision No. R97-999

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NOS. 97A-234CP and 97A-235CP

in the matter of the application for authority to transfer certificates of public convenience and necessity puc nos. 191 and 13348 from BOULDER airporter, inc., to boulder shuttle, llc.

DOCKET NO. 97F-278CP

ROCKY MOUNTAIN SHUTTLINES, INC., D/B/A ROCKY MOUNTAIN SUPERCOACH, LTD.,


COMPLAINANT,

V.

BOULDER AIRPORTER, INC.,


RESPONDENT.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
WILLIAM J. FRITZEL
DENYING THE MOTION OF
bOULDER aIRPORTER, iNC., TO
DISMISS AND DENYING THE MOTION
OF ROCKY MOUNTAIN sHUTTLINES,
INC., TO CONTINUE THE HEARING

Mailed Date:  September 30, 1997

I. STATEMENT

A. On September 12, 1997, Boulder Airporter, Inc. (“Air-porter”), filed a Motion to Dismiss the Intervention of Rocky Mountain Shuttlines, doing business as Rocky Mountain Supercoach, Ltd. (“Supercoach”) in Docket Nos. 97A-234CP and 97A-235CP and to dismiss the complaint of Supercoach against Airporter.  Airporter states that on August 29, 1997, the Internal Revenue Service (“IRS”) seized the certificate of public convenience and neces-sity of Supercoach, PUC No. 53166.  A copy of the IRS Notice of Seizure, Notice of Levy, and Levy were attached to the motion.  Airporter argues that as a matter of law, an IRS seizure and levy upon property is “tantamount to a transfer of ownership” of the property to IRS, citing the case of United States v. Pittman, 449 F.2d 623, 626-627 (7th Cir. 1971).  Airporter therefore believes that Supercoach has in effect been divested of its certificate since there has been a transfer of ownership of the certificate to the IRS.  Airporter argues that since Supercoach no longer owns its certificate, it lacks standing in which to intervene in the transfer Docket Nos. 97A-234CP and 97A-235CP, and that it may not pursue its complaint because it is not now the real party in interest.

B. On September 25, 1997, Supercoach filed a response to the motion to dismiss.  Supercoach states that on September 25, 1997, it satisfied its financial obligation to the IRS. Super-coach attached a copy of a cashier’s check, payable to the IRS in the amount of the outstanding IRS claim. ( Exhibit A to the response).

C. It appears now that the motion to dismiss is now moot, therefore the motion to dismiss will be denied.

D. On September 19, 1997, Supercoach filed a motion to continue the hearing currently scheduled for October 8 and 9, 1997 and request for clarification of the protective order pre-viously entered.

E. On September 23, 1997, Airporter and Boulder Shuttle LLC filed responses objecting to the motion to continue the hear-ing and request for clarification of the protective order.

F. The motion to continue the hearing does not state suf-ficient grounds to continue the hearing.  This case has been continued two times. Supercoach has had adequate time to conduct discovery. The motion to continue the hearing will be denied.  The request for clarification of the protective order is also without merit, and it will be denied.  The protective order along with rulings at the conference held on September 12, 1997  addresses the parameters of permissible discovery.   

G. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. The Motion to Dismiss the Intervention of Rocky Mountain Shuttlines, doing business as Rocky Mountain Supercoach, Ltd., in Docket Nos. 97A-234CP and 97A-235CP, and the complaint, Docket No. 97F-278CP is denied.  

2. The Motion for Continuance and Request for Clar-ification of the Protective Order filed by Rocky Mountain Shuttlines, Inc., doing business as Rocky Mountain Supercoach, Ltd., is denied.

3. This Order is effective immediately.

 THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director
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