Decision No. R97-913

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-190CP

in the matter of the application of scott a waldron and rick debey, doing business as strike it rich transportation, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
Administrative Law Judge
Lisa d. hamilton-fieldman
dismissing application

Mailed Date:  September 8, 1997

Appearances:

Michael L. Glaser, Haligman and Lottner, P.C., on behalf of Applicant Strike It Rich Transportation; and

Charles M. Williams, Esq., on behalf of Intervenor Home James Transportation Services, Ltd.

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A.
This application for a certificate of public conven-ience and necessity to operate as a common carrier by motor vehi-cle for hire was filed by Applicants Scott A. Waldron and Rick Debey, doing business as Strike It Rich Transportation (“Strike It Rich Transportation”) on April 17, 1997.  The appli-cation was scheduled for hearing on July 31, 1997, and was 

noticed to the public by the Commission on May 5, 1997, as follows:

For the transportation of

passengers and their baggage, in scheduled and call-and-demand charter service,

between Winter Park, Colorado, on the one hand, and Black Hawk and Central City, Colorado, on the other hand.

RESTRICTIONS:  The scheduled portion of this applica-tion is restricted as follows:


(1) To providing service only to points named in the carrier’s filed schedule; and 


(2) Against providing service to any intermediate points.

One intervention was filed, by Home James Transportation Serv-ices, Ltd.

B.
By Decision No. R97-768-I, hearing was continued to September 3, 1997, to permit the Applicant’s newly retained coun-sel to prepare his case.  At hearing the Applicant was repre-sented by Michael L. Glaser; the Intervenor was represented by Charles M. Williams.  As a preliminary matter, both the Inter-venor’s motion for acceptance of late filed exhibits and the Applicant’s motion to respond to those exhibits were granted.  The Applicant called Scott A. Waldron to testify and submitted Exhibits 1, 2, and 4 for admission.  Only the textual portion of Exhibit 1 was admitted; Exhibits 2 and 4 were also admitted.  At the close of the Applicant’s case, the Intervenor moved to dis-miss the application on the grounds that the Applicant had failed to establish a prima facie case for the grant of authority.  That motion was granted as to the charter portion of the application, and ruling was reserved as to the scheduled portion of the appli-cation.  At that time the Applicant voluntarily withdrew the scheduled portion of the application.
C.
Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this pro-ceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS AND CONCLUSIONS

A.
Rule 2.2.1 of the Commission’s Rules, Regulations, and Civil Penalties Governing Common Carriers of Passengers by Motor Vehicle, 4 Code of Colorado Regulations 723-31, defines “charter service” as “transportation of a charter party in a vehicle of less than 32 passengers(sic) capacity.  Charter party means a person or group of persons who are traveling together pursuant to a common purpose, under a single contract, at a fixed charge for the vehicle, having acquired the exclusive use of the vehicle.”  (Emphasis added)  All of the evidence adduced at hearing demon-strated that the Applicant intended to charge a fixed price per person for service, regardless of the number of persons con-tracting for the vehicle, rather than a fixed price for the vehi-cle.  As a result, the evidence presented in the Applicant’s case in chief did not support a grant of charter authority, and that portion of the application was therefore dismissed.  The Appli-cant’s subsequent withdrawal of the scheduled portion of the application was made after consultation with counsel and was voluntary.  The entire application should therefore be dismissed.  Because this docket is resolved in this manner, the questions concerning standing and burden of proof raised during argument on the motion to dismiss need not be decided in the context of this case.

III. ORDER

A.
The Commission Orders That:

1. The application filed by Applicants Scott A. Waldron and Rick Debey, doing business as Strike It Rich Trans-portation, on April 17, 1997, is dismissed, and Docket No. 97A-190CP is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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