Decision No. R97-856

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-108CP

in the matter of the application of telluride resort and spa, l.p., d/b/a the peaks at telluride, p.o. box 2702, telluride, co 81435.

recommended decision of
administrative law judge
arthur g. staliwe
denying application

Mailed Date:  August 21, 1997

Appearances:

John H. Bernstein, Esq., Denver, Colorado, on behalf of applicant;

David E. Driggers, Esq., Denver, Colorado, on behalf of Telluride Transit; and

Sid Brotman, Telluride, Colorado, President of Skip’s Taxi.

I. Statement of the case

A. By application filed February 28, 1997, Telluride Resort and Spa, L.P. requests authority from this Commission to operate as a common carrier by motor vehicle for transportation of passengers in call-and-demand limousine service between the facilities of The Peaks at Telluride and all points in the coun-ties of San Miguel, Ouray, and Montrose, State of Colorado.  On March 10, 1997, the Commission sent notice to all who might desire to protest, object, or intervene.

B. On March 27, 1997, Colorado West Transportation Co., Inc., doing business as Skip’s Taxi and Shuttle Service (“Skip’s Taxi”) intervened.  On April 1, 1997, Telluride Transit Company entered its intervention.

C. Originally scheduled for hearing on Friday May 30, 1997, the matter was continued at the request of applicant to June 17, 1997 in Telluride.

D. Pursuant to the provisions of § 40-6-109, C.R.S., Administrative Law Judge Staliwe now transmits to the Commission the record and exhibits of said hearing together with a recom-mended decision.

II. Findings of fact

A. Based upon all the evidence of record, the following is found as fact:



1.
The Peaks at Telluride is a hotel and spa complex located at Mountain Village, approximately eight miles south and west by two-lane roads from Telluride, Colorado.  The hotel and spa sits above the Town of Telluride, and is accessible during daylight hours via a tram from the town  up the mountain to the mesa on which the hotel is located.  Road access, however, is via a combination of city streets and two-lane Colorado Highway 145, a minimum 20-minute drive during good weather.



2.
Kenneth V. Humes is the vice president and general manger of The Peaks, a resort he characterizes as superior to all other lodging in the area.  He feels his personal mission is to  elevate standards at the 177-room, 27-penthouse facility.  In that regard, Mr. Humes desires that his employer be granted com-mon carrier authority to provide for-hire transportation of pas-sengers to and from the resort, from and to the Montrose Airport, etc.  Mr. Humes feels that guests traveling to and from The Peaks have been getting less than ne plus ultra service from existing common carriers, and he desires to upgrade the available trans-portation to include nattily attired drivers and 24-hour service, in keeping with the ambiance at The Peaks.



3.
At the time of hearing, The Peaks was operating a fleet of six vans (leased from the Budget rental agency in Montrose, owned by James Carver of Telluride Transit), providing free local shuttle service to and from the hotel from and to the Town of Telluride and the nearby Telluride Airport, but not carrying guests as far as Montrose.  Two of the six leased vehi-cles are used for the daily transportation of employees to and from Cortez and Montrose.  Regardless of perceived problems, Mr. Humes insists that because The Peaks can not handle peak vol-ume passenger traffic, it will continue to rely on the service of Telluride Transit and Skip’s Taxi.



4.
Carolyn Hill is the executive assistant to the general manager at The Peaks, and she collated guest comments regarding transportation as found in 41-page Exhibit No. 4.  Pertinently, some of the comments found in Exhibit No. 4 are as follows:

Your transportation is so bad it makes the city shuttle (in winter) a better choice!  It’s disorganized and the staff are rude, as are the local transportation sources they arrange for you.

Only transportation issue was with shuttle from Mon-trose Airport; Telluride Transit Co. did not cover any luggage placed on top of van - 1 hour exposed to con-stant rain and snow. . .  On the shuttle from Montrose to The Peaks, luggage was put on the top of the van during rain/sleet/snow with no tarp over it; it arrived quite wet (Telluride Transit Co.). . .  Transportation usually running late.

Cost of transportation from Montrose diversion. . .  Need more frequent shuttles into town.

I was traveling with a friend who had called from home for a pick-up at the airport; no one showed up; we took a cab after about a 30-minute wait. . .  Bus was late picking up from the airport. . .  Concierge was the best I’ve ever experienced; I was really disappointed in the transportation.

Despite advance arrangements, no transportation was available at airport. . .  It’s a shame you can’t provide airport service if you have your own aircraft.

Long wait at airport with Telluride Transit.

Not enough room on van at airport; driver misread reservation. . .  Transportation and bellstand very good.

As noted earlier, The Peaks provides its own free shuttle from the Telluride Airport to the hotel and back.  Unless a specific carrier is identified, it is difficult to discern from the com-ments which carrier (i.e., The Peaks or someone else) is being referred to.



5.
Elaine Demas is the director of conference service for The Peaks, having worked for the hotel for the last seven years.  Her testimony establishes that 40 percent of The Peaks’ guests arrive as groups (reservations for ten rooms or more), and she would like greater punctuality when transporting groups to and from the hotel and other locations.  Nevertheless, Miss Demas was also careful to note that The Peaks will continue to use the existing transportation carriers, since it cannot reasonably expect to move up to 350 guests at one time.  One problem men-tioned by Miss Demas was help with passenger luggage at the Montrose Airport.



6. Cross-examination, however, revealed that Montrose Airport prohibits everyone but passengers from picking up  lug-gage at the conveyor belt. It is only after passengers are away from the conveyor belt and on their way outside the building that motor carriers can assist passengers with their luggage, a policy that will presumably apply to The Peaks should it obtain author-ity.



7. Other employees of The Peaks also testified regard-ing issues of timeliness, specifically the gap between a request for service to either Skip’s Taxi or Telluride Transit in Telluride, and the arrival of the vehicle at the hotel.  It was conceded by the hotel witnesses that in the overwhelming majority of cases where either motor carrier was deemed to be late, it was also true that there were bad weather conditions affecting the ability of the vehicles to safely operate upon the highways.  It was estimated that 25 to 30 percent of the service arrived “late”, a situation defined as being from 5 minutes to 30 minutes after the desired pick-up time, although there was no indication of when the requests for service were made.  Further, cross-examination revealed that only 2 percent of all requests for taxi service resulted in a no-show situation requiring additional calls for service.



8.
James M. Carver is the president of Telluride Transit, Montrose, a call-and-demand carrier operating between Montrose and Telluride pursuant to PUC No. 12383 & I.  As per-tinent here, Telluride Transit operates 16 15-passenger vans plus additional vehicles obtained from Mr. Carver’s Budget rental agency in Montrose, as well as a 45-passenger motor coach.  Mr. Carver keeps half the equipment in Montrose and the rest in Telluride.  Telluride Transit operates between 6:00 a.m. and 11:00 p.m. in both Telluride and Montrose during the December 1 through April 15 peak season, and between 8:00 a.m. and 5:00 p.m. thereafter.  As pertinent to this case, 25 percent of the total revenue of Telluride Transit involves transportation to and from The Peaks.



9.
Mr. Carver was quick to note that regarding issues of lateness, particularly for 6:15 a.m. pick-ups, the minimum driving time from the Town of Telluride to The Peaks is 20 minutes on dry roads, and something more during storms.  



10.
While Telluride Transit can provide exclusive use, door-to-door service, the overwhelming majority of guests at The Peaks opt for the cheaper shared ride service, which contemplates other passengers being picked up in Telluride before the vehicle arrives at The Peaks.  Further, from time-to-time guests at The Peaks have made a Telluride Transit vehicle wait up to 15 minutes before boarding, delaying other passengers on the vehicle.



11. Regarding wet luggage, Mr. Carver noted that tarps had already been installed on the outside luggage racks of all vehicles after an incident where it was raining in Montrose, and snowing in Telluride.



12. Michael G. Silver, Mountain Village, is the general manager of Skip’s Taxi.  As pertinent to this case, Mr. Silver took umbrage at allegations of being late, pertinently noting that at least 19 times during the preceding ski season Skip’s Taxi vehicles backed up the Telluride Airport shuttle service provided by The Peaks, when The Peaks vehicles were inadequate to handle the volume.  Further, one allegation of lateness involved previously requested service scheduled to commence at 11:00 p.m., but moved up at the last minute to 10:40 p.m.  Silver made hur-ried efforts to alert the assigned vehicles 20 minutes earlier than anticipated, and move them to the pick-up point.  As Mr. Silver noted, it probably made little or no difference to the last passenger being picked up, since the time difference was so short.



13.
Sid Brotman, president of Skip’s Taxi, established that the taxi carrier operates 21 vehicles in the winter, less in the summer, and that traffic volume to and from The Peaks repre-sents approximately 15 percent of the gross income of Skip’s Taxi.  In the past Mr. Brotman has talked to the management of The Peaks, offering to dedicate equipment and man a desk at the hotel, but without response from The Peaks’ management.  Skip’s Taxi itself has never had a complaint regarding wet luggage, although it has seen luggage at airports sitting outside on open carts in inclement weather.

III. discussion

A. The policy governing the transportation of passengers as sought here is that of regulated monopoly, not regulated com-petition.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).  In that regard, before a new carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be sub-stantially inadequate.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  “Substantial inadequacy” has been con-sistently defined by our supreme court in the following words taken from Ephraim Freightways, Inc. v. P.U.C., supra:

Of course, not all the instances of inadequate service testified to by the applicant’s witnesses were shown to be without foundation, and certain complaints in the record remained unanswered.  But the test of inadequacy is not perfection and when a common carrier renders services to numerous customers in a wide ter-ritory undoubtedly some dissatisfaction will arise and some legitimate complaints result; but for a new serv-ice to be authorized in an area already served by a common carrier, inadequacy of the present service must be shown to be substantial.  See Combs v. Johnson, 331 S.W. (2d) 730 (Ky. 1959).  Applicant’s unrebutted evi-dence of some instances of unsatisfactory service does not constitute substantial evidence of inadequacy.

Emphasis supplied, 151 Colo. at 603.  See also Colorado Transpor-tation Co. v. P.U.C., supra.
B. Applying the above standards to the evidence in this case, I note that the most persistent complaint involved prompt service (however defined), and that in virtually all problem cases adverse weather and road conditions were involved, some-thing which cannot be laid at the feet of the existing carriers.  The abundant snowfall in Colorado’s San Juan Mountains that makes skiing a delight makes driving a slow and dangerous chore.  And, The Peaks itself is not without criticism in this regard; it is difficult to give great weight to testimony about an applicant’s superior service over that of incumbent carriers when travelers have lumped them together.

C. Given that all other complaints were of a non-recurring nature, it is impossible to hold that the service of Telluride Transit and Skip’s Taxi is substantially inadequate as a matter of law.  Accordingly, this office has no choice but to dismiss the application based upon the evidence presented.

IV. order

A. The Commission Orders That:

1. The application of Telluride Resort and Spa, L.P., is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________

Administrative Law Judge



( S E A L )


ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director
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