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I. statement

This application was filed on April 10, 1997 by Appl-icant Excel Telecommunications, Inc. (“Excel”).  Excel seeks a certificate to provide local exchange telecommunications service.  The Commission gave notice of the application on April 16, 1997.  U S WEST Communications, Inc. (“U S WEST”), intervened on May 15, 1997.  Staff filed its intervention on June 10, 1997.  On June 16, 1997, Mr. Ron McClenan filed testimony on behalf of the Applicant and in support of the application.  On July 8, 1997, Staff filed a Motion to Modify the Procedural Schedule.

The matter was originally scheduled for a hearing to be held on July 18, 1997.  On July 16, 1997, Excel, Staff, and U S WEST filed their Motion to Vacate Hearing and their Stipula-tion and Settlement Agreement.  The Motion to Vacate Hearing seeks to have the hearing scheduled for July 18, 1997 vacated and the matter decided on the basis of the verified application, the record, the testimony, and the stipulation and settlement agree-ment.

In the stipulation the parties agree that Excel has the technical competence, financial resources, and managerial qualifications to provide local exchange telecommunications serv-ices in Colorado.  The stipulation suggests that Excel be issued a certificate to provide local exchange telecommunications serv-ices throughout the State of Colorado.  These services would be provided through resale of service or through unbundled elements, leased or owned facilities, or any combination thereof.

The stipulation notes that Excel is required to par-ticipate in the Colorado High Cost Fund, the Telecommunications Relay Services for Disabled Telephone Users Program, the Emergency Telephone Access Act Program, and any other financial support mechanism that may be created in the future by the Com-mission to implement §§ 40-15-502(4) and (5), C.R.S.  Excel acknowledges that it will be required to pay fees to the State of Colorado to defray administrative expenses of the Commission for the supervision and regulation of public utilities.  Excel specifically agrees to use the Uniform System of Accounts of the Federal Communications Commission (“FCC”), 47 CFR Part 32, as its regulated system of accounts until such time as it is granted authority by the Commission to use a substitute accounting system utilizing Generally Accepted Accounting Principles.

Excel specifically acknowledges in the stipulation that prior to providing local exchange telecommunications services:  (1) it must file a Notice of Intent to Exercise Operating Author-ity and be granted a certificate of public convenience and neces-sity from this Commission; (2) it must have on file with the Com-mission effective tariffs or price lists for its services; and (3) it must comply with the Commission’s Rules Prescribing Principles for Costing and Pricing of Regulated Services of Tele-communications Service Providers, 4 Code of Colorado Regulations (“CCR”) 723-30 (not using the exemption for providers with less than 50,000 access lines), and comply with the Cost Allocation Rules for Telecommunications Service Providers and Telephone Utilities, 4 CCR 723-27.

Finally, Excel agrees not to unjustly discriminate among and between consumers in the provision of local exchange telecommunications services.  It will serve all customers in its service territory on a non-discriminatory basis, i.e., Excel will not refuse service to a qualified customer who has the ability to pay for such service.  Excel will not be required to serve cus-tomers where the underlying facilities-based provider does not have installed facilities.

The stipulation contains several other provisions con-cerning cooperation with the Staff which are standard provisions in all Commission orders concerning certificates for local exchange telecommunications service.

II. discussion

In Decision No. R97-698-I, July 10, 1997, the under-signed Administrative Law Judge (“ALJ”) required any settlement agreement to specifically address managerial fitness in light of Federal Communications File No. ENF-95-15, NAL/Account No. 516EF0005, and Florida Public Service Commission Docket No. 950468-TI.  These were two proceedings which Excel voluntarily disclosed in its application, and upon request from Commission Staff provided further information to this Commission.  In addition, the testimony of Ron McClenan on behalf of Excel filed in this docket on June 16, 1997, addressed these two pro-ceedings.

These two proceedings involved unauthorized switching of primary interexchange carriers or “slamming” which occurred in 1994.  In the FCC action, Excel was fined $80,000 and paid the fine.  In the Florida proceeding, the Florida Public Service Com-mission (“Florida PSC”) proposed a fine in the aggregate amount of $35,000 for 35 unauthorized switching incidents which occurred over a period of several years.  On March 5, 1996, the Florida PSC voted to resolve this matter without a finding of liability against the company, provided that the company make a $10,000 payment to the Florida treasury.  The $10,000 payment was made and the matter has become final.

The testimony in this proceeding indicates that Excel utilizes independent marketing representatives to market its pro-ducts, and that the instances of slamming involve these inde-pendent representatives.  Apparently, Excel intends to use the same sort of marketing method in Colorado.  Excel has implemented procedures, including quality control spot checks and sampling of service request forms (“SRFs”) provided by the independent repre-sentatives.  If the mail room receives five or more SRFs from an independent representative on the same day, those SRFs are pulled and forwarded for investigation.  Excel maintains a special investigator to investigate complaints of slamming, with a sub-sequent investigation possibly resulting in loss of commissions, termination of the independent representative, or both.  Finally, Excel conducts audits on the business presentations of the inde-pendent representatives.

In the stipulation Staff states that it believes that the internal control procedures of Excel are sufficient to pro-tect Colorado telecommunications consumers.  In addition, Excel is aware of Commission requirements concerning unauthorized switching of customers and will comply with all Commission rules.  Given all of these circumstances, Staff concludes that Excel possesses the requisite managerial fitness to receive a certifi-cate to provide local exchange telecommunications service.

Based upon all the evidence in the record, the under-signed concludes that Excel has the requisite managerial fitness.  However, to ensure continued vigilance, this order granting the certificate contains a condition that Excel report to this Com-mission on a continuing basis the information required under 4 CCR 723-35-4.1.11, concerning any record of assessments against Excel by courts or agencies for civil or criminal penalties, injunctive relief, or corrective actions.

The proposed stipulation is consistent with the appli-cation as filed and noticed and is consistent with the legisla-tive statements of policy contained in §§ 40-15-101, 40-15-501, and 40-15-502, C.R.S.  Excel has the technical, financial, and managerial fitness to provide local exchange telecommunications services in Colorado.  Granting this application would promote competition in the market for local exchange telecommunications services.  The Motion to Approve Stipulation should be granted.

In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

III. order

The Commission Orders That:

Excel Telecommunications, Inc., is granted a cer-tificate to provide local exchange telecommunications services through a resale of service, unbundled elements, leased or owned facilities, or any combination thereof, throughout the State of Colorado.

Excel Telecommunications, Inc., shall serve all customers in its service territory on a non-discriminatory basis.  Specifically, Excel Telecommunications, Inc., shall not be allowed to refuse service to a qualified customer, that is, a customer that has the ability to pay for the service.

Excel Telecommunications, Inc., shall use the Uni-form System of Accounts of the Federal Communications Commission, 47 CFR Part 32, as its regulated system of accounts until further order of the Commission.

Excel Telecommunications, Inc., shall not be eligible for the exemption for providers with less than 50,000 access lines found at 4 Code of Colorado Regulations 723-30-7(1).

Excel Telecommunications, Inc., shall file a report with this Commission in writing within ten days of any of the following events:


(a)
The assessment of civil penalties by any court or regulatory body;


(b)
The assessment of criminal penalties by any court or regulatory body;


(c)
Injunctive relief awarded by any court or regulatory body;


(d)
Any corrective action taken by any court or regulatory body;


(e)
Any refund of more than $100 in any indi-vidual case or at least $250 to a class of customers awarded by any court or regulatory body;


(f)
Reparations to any party awarded by any court or regulatory body;


(g)
The initiation of a show cause proceeding by any court or regulatory body;


(h)
The initiation of disciplinary proceedings by any court or regulatory body, including proceedings to limit or to place restrictions on any authority to operate a certificate of public convenience and neces-sity, or any service offered;


(i)
Refusal to grant authority to operate or pro-vide a service by any court or regulatory body;


(j)
The or revocation of authority to operate or to provide a service by any court or regulatory body;


(k)
Voluntary surrender of any certificate or authority to operate in lieu of any action by a court or regulatory body; or


(l)
Any combination of the foregoing sanctions, penalties, corrective actions, or other proceedings.

The stipulation filed July 16, 1997 is incor-porated into this Order as if fully set forth.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director
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KEN F. KIRKPATRICK
________________________________

Administrative Law Judge

g:\order\162T.DOC

9

_923209530.unknown

