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I. Statement

A. On July 2, 1997, MCI Telecommunications Corporation (“MCI”) and AT&T Communications of the Mountain States, Inc. (“AT&T”), filed their Motion to Compel Responses to Discovery and to Reduce Response Time.  By separate order, the response time to the motion was shortened to two days.  On July 7, 1997, U S WEST Communications, Inc. (“U S WEST”), timely filed its Response to the Motion to Compel.

B. The Motion to Compel generally alleges that MCI served discovery on U S WEST on June 13, 1997.  Objections to discovery were due no later than June 20, 1997, and responses were due June 23, 1997.  MCI further alleges that it conferred with U S WEST concerning certain U S WEST objections which were con-veyed on June 24, 1997.  Finally, MCI states that the discovery was responded to on June 27, 1997, which responses MCI deems inadequate.  MCI seeks an order compelling responses which it groups into six areas (cost studies; how access charges were developed; elasticity of demand data; claims of cross subsidy; competitive losses; and toll usage data).

C. At the outset, it should be noted that MCI contends that many of its discovery requests are narrow and simply seeking information which has been provided into a hearing record in a separate proceeding before this Commission.  See Motion to Com-pel, Paragraph 1.  Nonetheless, a review of the discovery pro-vided by MCI indicates that the discovery requests were not nar-row.  The preliminary instructions to the discovery contain a definition of “documents” and “documentary material” that is 225 words long.  It is extremely broad and sweeping in scope and contains no limitation whatsoever as to time, geographic area, or proceedings.  In addition, it contains reference to “possession, custody, or control” which is described separately in a 60-word definition which is so broad as to include anyone acting on behalf of U S WEST
 or any of its employees or representatives as an agent, independent contractor, attorney, consultant, witness, or otherwise.  These extremely broad instructions, coupled with the general requests discussed below, contradict MCI’s suggestion that it is simply seeking specific material that has already been submitted into a hearing record in a separate proceeding before this Commission.

II. ACCESS Service Cost Studies

A. MCI Requests Nos. 5, 8, and 23.

1. These discovery requests sought cost studies pre-pared by U S WEST.  The time frame for these requests was vague or unstated.  Discussions between MCI and U S WEST narrowed the time frame for the requests.  U S WEST suggests that these cost studies are not relevant to the MCI case-in-chief.  This objec-tion by U S WEST is untenable.  The complaint suggests that U S WEST access charges are unreasonable.  The information sought goes directly to the allegations.  Therefore U S WEST should respond to Requests Nos. 5, 8, and 23, as narrowed by MCI.  Spe-cifically, U S WEST shall produce:  (1) cost studies pertaining to access services submitted in the proceeding in which the cur-rently tariffed charges were approved; (2) the U S WEST cost studies supporting the U S WEST proposal to reduce access charges in the recent 1996 U S WEST rate rebalancing proceeding; (3) any U S WEST access cost studies completed subsequent to those in the rate rebalancing proceedings; and (4) the identity of the persons involved in the performance of those cost studies.

III. How Access Charges were developed

A. MCI Request No. 10

1. MCI Request No. 10 states in its entirety as fol-lows:

Explain in detail how U S WEST’s intrastate and/or interstate switched access charges were developed.

U S WEST has objected to the request on the grounds that it was vague.  The undersigned agrees with U S WEST.  The question as stated is so vague that the Administrative Law Judge could never determine when the discovery request had been properly been responded to.  Therefore U S WEST need not respond to Request No. 10.

IV. Elasticity of demand data

A. MCI Request No. 11

1. MCI Request No. 11 states in its entirety as follows:

Please provide all documents relating to or discussing elasticity of demand for intrastate and/or interstate long distance service.

MCI in its Motion to Compel suggests that this seeks studies relating to the elasticity of demand for long distance services including access services.  U S WEST notes that the request does not mention access services, which are the subject of this complaint.

2. The request is so broad that it cannot be answered.  Giving effect to the preliminary instructions, this request would require any consultant in any state employed by U S WEST to search his or her library for any journal document, memorandum, e-mail, or notes discussing elasticity of demand.  Also, as noted by U S WEST, the request does not relate to access services.  Therefore U S WEST need not respond to request no. 11.

V. Claims of Cross Subsidy

A. MCI Request No. 21

1. MCI Request No. 21 states in its entirety as fol-lows:

Provide all documents (other than costing models and cost studies) which relate to any claim by U S WEST that revenues from access charges, intrastate and/or interstate, subsidize any other services provided by U S WEST.

U S WEST objected to this request as being overly broad and unduly burdensome.  MCI suggests that these claims were made by U S WEST and supported by documents submitted by U S WEST in the rate rebalancing proceeding.  However, MCI has not requested the documents that were filed in the rate rebalancing proceeding.  Rather, it has served a discovery request that is so broad that it would require, for example, that responses from U S WEST include much of the contents of the official Commission file in this proceeding--the Complaints, the Motions to Dismiss, the Responses to that Motion, and the Interim Order denying the Motions to Dismiss--since they all discuss in some fashion claims of subsidy.  Thus it can be seen that this request is overly broad and unduly burdensome.  Therefore U S WEST need not respond to MCI Request No. 21.

VI. Competitive losses

A. MCI Request No. 22

1. MCI Request No. 22 states in its entirety as fol-lows:

Provide all documents relating to any competitive losses suffered by U S WEST in Colorado as a result of bypass of U S WEST’s switched network by business sub-scribers.

U S WEST has objected on the grounds that this is not relevant and not likely to lead to the discovery of admissible evidence.  U S WEST also objects on the grounds that the information sought is highly proprietary and competitively sensitive.  MCI in its Motion to Compel suggests that the level of bypass and amounts lost to bypass are relevant to the revenue impact of any reduc-tion in access charges.  In addition, MCI states that U S WEST submitted similar information in support of access charge reduc-tion in the recently completed rate rebalancing proceeding.  MCI suggests that it simply seeks to use this information in the instant docket that is barred by protective order.

MCI’s data request is not limited or even directed towards studies that were provided in previous proceedings.  The data request is extremely broad and unlimited in any time period.  Again, because the preliminary instructions define “documents” so broadly, the Administrative Law Judge (“ALJ”) could never deter-mine when the request to provide all documents “relating to” bypass had been complied with.  The request is simply too broad, and U S WEST need not respond.  The undersigned does not reach the merits of U S WEST’s arguments concerning this data request.

VII. toll usage data

MCI Request No. 24

MCI Request No. 24 states in its entirety as fol-lows:

Provide all documents relating to the interstate toll usage by residential and business subscribers in Colo-rado.

U S WEST objected on the grounds that interstate information is not relevant to this complaint.  MCI agreed that it was a typog-raphical error and that the request should have read “intr-astate”.  U S WEST still objects on the grounds that it is not relevant to the reasonableness of the level of the access charges.

This request is so broad that combined with the definitions of “documents”, it would require U S WEST to supply, among other things, all billing records of all customers.  This request, as with many discussed above, is so broad, so general, and so all-inclusive that it leads the ALJ to the conclusion that the discovery is not targeted to produce admissible evidence but rather has been in the nature of a “fishing expedition.”

It is necessary to adjust the procedural schedule due to this discovery dispute.  The Order below does this.

VIII.  order

It Is Ordered That:

The Motion to Compel Responses to Discovery filed July 2, 1997 by MCI Telecommunications Corporation is granted in part.  U S WEST shall respond to MCI Telecommunications Corpora-tion Requests No. 5, 8, and 23, as modified by MCI Telecom-munications Corporation and as discussed above, by noon on July 14, 1997.  In all other respects, the Motion to Compel is denied.

The procedural schedule in this proceeding is modified.  Complainant’s testimony is due July 18, 1997.  The answer testimony of U S WEST, Staff, and the OCC is due August 8, 1997.  Rebuttal and cross answer testimony is due August 15, 1997.  Trial data certificates and prehearing motions are due August 20, 1997.  The discovery cutoff (all responses due) is August 20, 1997.  The schedule remains unchanged for the prehear-ing conference, the hearing dates, and all subsequent matters.

This Order shall be effective immediately.
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� The discovery instructions contain obvious typographical errors which name MCImetro instead of U S WEST.  See paragraphs 9, 10, and 11 of the instructions to the discovery.
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