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I. statement

A. On April 16, 1997, MCI Telecommunications Corporation (“MCI”) filed a complaint against U S WEST Communications, Inc. (“U S WEST”).  That complaint was assigned Docket No. 97F-175T.  On May 13, 1997, U S WEST filed a Motion to Dismiss the Com-plaint.  A timely response was filed by MCI on May 27, 1997.

B. On May 9, 1997, AT&T Communications of the Mountain States, Inc. (“AT&T”), filed a complaint against U S WEST.  That complaint was assigned Docket No. 97F-212T.

C. On May 30, 1997, by Decision No. R97-565-I, Docket No. 97F-175T and Docket No. 97F-212T were consolidated and assigned Docket No. 97K-237T.

D. On June 4, 1997, U S WEST filed a Motion to Dismiss the Complaint of AT&T.  This filing was made in Docket No. 97K-237T in accordance with the terms with the consolidation order.  In a footnote to its motion, U S WEST indicates that this motion can be viewed as not only a motion to dismiss the AT&T complaint, but the consolidated complaint as well.  AT&T filed a timely response to the Motion to Dismiss on June 18, 1997.

E. For the reasons set forth below, the Motions to Dismiss should be denied.

F. Both Motions to Dismiss filed by U S WEST make essen-tially the same arguments and they will be discussed together.  First, U S WEST contends that there is no legal basis for either complaint.  U S WEST suggests that there is no requirement that access services be priced at forward-looking cost.  However, as MCI notes in its response, the complaints contain allegations that the charges are unreasonable, which is a question of fact.  If the Complainants MCI and AT&T establish that the charges are unreasonable, the question of where the charges should be set will depend on what the evidence shows.  Also, this Commission can entertain complaints alleging that rates are unreasonable even if the rates were set by the Commission.  However, any relief that could be mandated by the Commission would be effec-tive only from the date of the filing of the complaint forward.

G. Secondly, U S WEST suggests that its AFOR renders the complaints moot.  U S WEST is operating under an alternative form of regulation plan which runs until December 31, 1997.  U S WEST suggests that allowing the complaint to proceed will conflict with the fundamental purposes of AFOR.  Nonetheless, the under-signed has reviewed the AFOR decisions, primarily Decision Nos. C92-854, C92-1377, and C93-239.  The Commission in those decisions granting the AFOR specifically recognized that it could not grant a rate case moratorium.  The Commission cited § 40-6-108, C.R.S., which:

. . . Expressly allows certain entities and parties to initiate proceedings concerning utility rates, and man-dates that the Commission hear such complaints.

Decision No. C92-854 at page 31.  The Commission also discussed its inability to prevent the filing and consideration of rate-payer initiated rate proceedings in Decision No. C92-854 at page 43, footnote 29, and at page 45.  See also Decision No. C93-239, page 3.  Thus AFOR is no shield or bar to a complaint such as this.

H. Finally, U S WEST suggests that the complaint is “pre-mature and misleading.”  Much of this argument is unclear.  How-ever, to the extent that U S WEST contends that this is just one piece of a larger picture concerning the pricing of telecommuni-cations services and support programs, this is true.  It is also true that a decision in this case could alter the larger picture.  U S WEST has not stated any persuasive reason why this mandates that the complaints be dismissed at the outset.

I. For the reasons set forth above, the Motions to Dismiss filed by U S WEST on May 13, 1997 and on June 4, 1997 are denied.

II. order

A. It Is Ordered That:

1. The Motion to Dismiss the Complaint of MCI Tele-communications Corporation filed May 13, 1997 by U S WEST Commu-nications, Inc., is denied.

2. The Motion to Dismiss the Complaint of AT&T Commu-nications of the Mountain States, Inc., filed by U S WEST Commu-nications, Inc., on June 4, 1997 is denied.

3. This Order shall be effective immediately.
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