Decision No. R97-621

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97R-159T

in the matter of proposed rules regarding amendments to the rules on interconnection and unbundling, 4 ccr 723-39, and to the rules for the resale of telecommunications services, 4 ccr 723-40.

recommended decision of
administrative law judge
ken f. kirkpatrick
adopting rules

Mailed Date:  June 19, 1997

I. Statement

A. This proceeding was instituted by the issuance of Deci-sion No. C97-395, April 15, 1997.  By that decision the Commis-sion gave notice of a proposed rulemaking regarding amendments to the Rules on Interconnection and Unbundling, 4 Code of Colorado Regulations (“CCR”) 723-39 (“Interconnection and Unbundling Rules”) and to the Rules for the Resale of Telecommunications Services, 4 CCR 723-40 (“Resale Rules”).  Specifically, the pro-posed amendments would amend the definition of “incumbent tele-communications provider” in the Interconnection and Unbundling Rules and the definition of “incumbent facilities- based telecom-munications provider” in the Resale Rules.

B. Notice of the proposed rulemaking was published in the May 10, 1997 edition of The Colorado Register.  A hearing was scheduled for June 13, 1997 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  Prior to the hearing, written comments were filed on behalf of U S WEST Communications, Inc. (“U S WEST”); TCI Communications, Inc. (“TCI”); and jointly on behalf of MCI Telecommunications Corporation and MCImetro Access Transmission Services, Inc. (collectively “MCI”), AT&T Communica-tions of the Mountain States, Inc., ICG Telecom Group, Inc., TCG Colorado, and WorldCom, Inc.

C. At the assigned place and time, the undersigned called the matter for hearing.  Oral comments were provided by MCI, TCI, U S WEST, and the Staff of the Commission.

D. The intent of the proposed rulemaking is to conform the two rules noticed to rules promulgated by the Federal Communica-tions Commission (“FCC”) and found at 47 C.F.R. § 51.223.  Sec-tion 51.223 provides in pertinent part as follows:


(a)
A state may not impose the obligations set forth in § 251(c) of the [Telecommunications] Act [of 1996] (“Act”) on a LEC that is not classified as an incumbent LEC as defined in § 251(h)(1) of the Act, unless the [Federal Communications] Commission issues an order declaring that such LECs or classes or cate-gories of LECs should be treated as incumbent LECs.


(b)
A state commission, or any other interested party, may request that the [Federal Communications] Commission issue an order declaring that a particular LEC be treated as an incumbent LEC, or that a class or category of LECs be treated as incumbent LECs, pursuant to § 251(h)(2) of the Act.

The Commission’s existing rules set forth additional conditions on LECs and provide that this Commission shall make the pertinent determination concerning treatment as an incumbent; thus the Commission rules are preempted by this federal regulation and need to be amended.

E. Several commentors noted that the proposed amendments to the rules are somewhat ambiguous in that it appears that both this Commission and the FCC would have some role in determining whether the conditions have been met such that a particular LEC should be considered to be an incumbent LEC.  The commentors uniformly suggest that the FCC’s independent determination that a particular LEC be treated as an incumbent LEC, under the stan-dards of § 251(h)(2) of the Act, should be sufficient for pur-poses of the Commission’s rules.

F. The commentors jointly support the U S WEST proposal to more closely conform the rules to § 251(h) of the Act and § 51.223 of the FCC rules.

G. The commentors’ suggestions should be adopted for the reasons set forth in the comments.  The suggested language by U S WEST clarifies that it is the FCC and not this Commission that will make a determination of whether a particular LEC will be treated as an incumbent LEC.  This Commission has no independ-ent role in making that determination under the applicable sec-tions of the Act and the FCC rules.  Therefore the proposed rules, with the changes suggested by U S WEST, will be adopted in this Order.

H. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

II. order

A. The Commission Orders That:

1. Rule 2.10 of the Rules on Interconnection and Unbundling, 4 Code of Colorado Regulations 723-39 is amended to read as set forth in Appendix 1 to this Decision.

2. Rule 2.2 of the Rules for the Resale of Telecommu-nications Exchange Services, 4 Code of Colorado Regulations 723-40 is amended to read as set forth in Appendix 2 to this Deci-sion.

3. The adopted rules shall be filed with the Secre-tary of State for publication in the next Colorado Register along with the Attorney General’s opinion regarding the legality of the rules.

4. The adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above referenced Attorney General’s opinion.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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