Decision No. R97-597

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-061CP

in the matter of the application of koa colorado springs south, inc., 8100 bandley drive, fountain, colorado 80817, for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

recommended decision of
administrative law judge
william j. fritzel
dismissing application

Mailed Date:  June 11, 1997

Appearances:

Michael C. Cook, Esq., Colorado Springs, Colorado, for Applicant; and

David E. Driggers, Esq., Denver, Colorado, for Intervenor.

I. statement

A. On February 5, 1997, KOA Colorado Springs South, Inc. (“Applicant”), filed an application for a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.

B. On February 10, 1997, the Commission issued notice of the application.

C. Notices of Intervention were filed by Pikes Peak Tours and Charters, Inc., doing business as Gray Line of Colorado Springs (“Intervenor”) and Greater Colorado Springs Transpor-tation Company, doing business as Yellow Cab, and/or Metro Taxicab of Colorado Springs, and/or Towne Car, Inc., and/or Yellow Cab Package Xpress, Inc., and/or Colorado Springs Airport Taxi, Inc. (“YCCS”).

On March 20, 1997, Applicant filed a Motion to Amend the Application.

On March 24, 1997, the Commission issued renotice of the application as follows:

For a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers and their baggage, in call-and-demand sight-seeing service, 

between the facilities of Colorado Springs South KOA, located at 8100 Bandley Drive, in Fountain, Colorado, on the one hand, and the following named points, on the other hand:  Pikes Peak, Garden of the Gods, Seven Falls, Old Colorado City, Manitou Springs, Air Force Academy, Olympic Training Center, and Royal Gorge, Colorado.

RESTRICTION:

This application is restricted to providing service which both originates and terminates at the facilities of Colorado Springs South KOA.

On March 27, 1997, YCCS filed a letter with the Com-mission unconditionally withdrawing its intervention.

The application was heard as scheduled on May 27, 1997 in Colorado Springs, Colorado.  Testimony was received from wit-nesses and Exhibit Nos. 1 through 6 were marked for identi-fication and admitted into evidence.  At the conclusion of the case, the matter was taken under advisement.

Pursuant to § 40-6-109, C.R.S., the record and exhibits of the proceeding and a recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

Applicant is a corporation engaged in the business of operating a KOA camping facility in Fountain, Colorado.  This KOA facility is the largest in the State of Colorado and it is ranked among the top 25 KOA facilities in the nation.  Approximately 90,000 to 120,000 individuals per year use the campground facili-ties.

In the fall of 1996, Applicant conducted a survey of guests at the campground concerning their desires for tours in the area.  Applicant received approximately 100 responses back.  The respondents indicated that they were in favor of Applicant operating a tour of various attractions in the Colorado Springs area such as Pikes Peak, Garden of the Gods, Royal Gorge, the Air Force Academy, and others.  (See Exhibit Nos. 1 and 2.)  In response to the interest shown by guests of the camping facility, Applicant applied for sightseeing authority to transport KOA guests to various Colorado Springs area attractions.

Mr. Robert Speight, president of KOA Colorado Springs South, testified that upon request of his guests, he would con-tact Intervenor, Gray Line of Colorado Springs to provide sight-seeing tours to the attractions.  Mr. Speight testified that the schedule of Gray Line required that his guests be ready for departure at the campground at 7:00 to 7:15 a.m.

The Applicant proposes to provide sightseeing tours from the KOA facility at 8:15 a.m., returning  to the campground later in the day.  Applicant proposes to provide two tours.  One of the tours would include Pikes Peak, Garden of the Gods, and Seven Falls.  The other tour would include Royal Gorge and Buckskin Joe.  The sightseeing tours would be available from Memorial Day to Labor Day.

Intervenor operates sightseeing tours pursuant to its certificate of public convenience and necessity PUC No. 50095 between points in the Counties of El Paso, Teller, Fremont, and other points.  (Exhibit No. 4)  Intervenor has provided  sight-seeing service to guests of the KOA Colorado Springs South Campground for many years.  Exhibit Nos. 5 and 6 show the number of sightseeing tours provided to the guests during the 1996 sea-son.  Mr. Charles Murphy, President of Gray Line of Colorado Springs, testified that the KOA traffic is important to his com-pany.  He testifies that he always has provided sightseeing serv-ice to the guests of KOA upon request even if there are only two people.

Intervenor provides sightseeing tours to all of the areas that Applicant proposes to provide.  Mr. Murphy cannot recall receiving any complaints of the KOA guests concerning the departure time of 7:15 a.m. or any other problem.

The doctrine of regulated monopoly governs the issuance of a certificate for the intrastate transportation of passengers.  Ephraim Freightways, Inc. v. PUC, 151 Colo. 596, 380 P.2d 228 (1963); Yellow Cab v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).  The Commission can issue a certificate to a new carrier even though there are existing carriers if it finds that existing passenger service of common carriers is substantially inadequate.  Yellow Cab, supra.  An applicant bears the burden of proof.  Applicant must by substantial and competent evidence prove that the public needs the proposed service, Denver and Rio Grande Western Railroad v. PUC, 142 Colo. 400, 351 P.2d 278 (1960), and Applicant must also prove that any existing service of common carriers is substantially inadequate.

The evidence of record establishes that Applicant has failed to sustain its burden of establishing a need for an addi-tional carrier and in particular, that the existing service of Intervenor is substantially inadequate.  The record establishes that Intervenor has and continues to provide acceptable service to the KOA Colorado Springs South Campground.  Thus because of the failure of Applicant to establish substantial inadequacy of the existing carrier, the application must be denied.

III. order

The Commission Orders That:

The application of KOA Colorado Springs South, Inc., is denied.  Docket No. 97A-061CP is dismissed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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