Decision No. R97-588

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-079CP

in the matter of the application of tony allen dassinger, d/b/a tone lines transportation services, 2535 west caithness place, denver, colorado 80122, for a certificate of public convenience and necessity.

recommended decision of
administrative law judge
arthur g. staliwe
dismissing application

Mailed Date:  June 9, 1997

I. Statement of the case

By application filed February 19, 1997, Mr. Dassinger requested authority from this Commission to operate as a common carrier by motor vehicle for the transportation of passengers and their baggage in all points in the City and County of Denver with restrictions to providing service for the clients and customers of Children’s Hospital, University Hospital, National Jewish Medical Center, Good Neighbor Community Day Care, Rocky Mountain Service Employment Redevelopment, Agape Day Care, Mile High Child Care Association, and the Denver public school system.  On February 24, 1997, the Commission sent notice to all who might desire to protest, object, or intervene.

On March 4, 1997, Kids Wheels Limited Liability Company entered its intervention.

Pursuant to notice, the matter came on for hearing on June 4, 1997 before Administrative Law Judge (“ALJ”) Arthur G. Staliwe.  At the conclusion of applicant’s case, the application was dismissed.  Pursuant to the provisions of § 40-6-109, C.R.S., ALJ Staliwe now transmits to the Commission the record and exhib-its of said hearing, together with a written recommended decision containing findings of fact, conclusions, and order.

II. Findings of Fact

Based upon all the evidence of record, the following is found as fact.

Applicant presented neither customers, clients, or representatives from any of the eight entities he listed as lim-iting himself to.  Rather, applicant presented only one public witness, Mr. John M. Zapien, the chairman of the North Denver Alliance, a community based non-profit organization transporting the elderly and needy in the North Denver area.  He testified in support of Mr. Dassinger generally, but also noted that his organization will continue to transport its passengers as before, seeking reimbursement from Medicaid where possible.

Mr. Dassinger declined to testify in this matter and, thus, the record in this matter is silent as to exactly what it is he wanted, or planned, to do.

III. discussion

The policy governing the transportation of passengers as sought here is that of regulated monopoly, not regulated com-petition.  Rocky Mountain Airways v. P.U.C., 181 Colo. 170, 509 P.2d 804 (1973).  In that regard, before a new carrier can be admitted into an area already served by existing carriers, the service of the existing carriers must be shown to be substan-tially inadequate.  Rocky Mountain Airways v. P.U.C., supra; Colorado Transportation Co. v. P.U.C., 158 Colo. 136, 405 P.2d 682 (1965); Ephraim Freightways, Inc. v. P.U.C., 151 Colo. 596, 380 P.2d 228 (1963).  “Substantial inadequacy” has been con-sistent defined by our supreme court in the following words taken from Ephraim Freightways, Inc. v. P.U.C., supra:

Of course, not all the instances of inadequate service testified to by the applicant’s witnesses were shown to be without foundation, and certain complaints in the record remained unanswered.  But the test of inadequacy is not perfection, and when a common carrier renders services to numerous customers in a wide terri-tory undoubtedly some dissatisfaction will arise and some legitimate complaints result; but for a new serv-ice to be authorized in an area already served by a common carrier, inadequacy of the present service must be shown to be substantial.  See Combs v. Johnson, 331 S.W. (2d) 730 (Ky. 1959).  Applicant’s unrebutted evi-dence of some instances of unsatisfactory service does not constitute substantial evidence of inadequacy.
Emphasis supplied, 151 Colo. at 603.

Applicant could provide no evidence, direct or indirect, of need for any service.  In the absence of any showing of a public need, no certificate can be issued, § 40-10-105, C.R.S.; D&RGWRR v. PUC, 142 Colo. 400, 351 P.2d 278 (1960).  Such is the case here.

IV. order

The Commission Orders That:

The application of Tony Allen Dassinger is hereby dismissed with prejudice.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



ARTHUR G. STALIWE
________________________________

Administrative Law Judge



( S E A L )


ATTEST:  A TRUE COPY



____________________

Bruce N. Smith

Director



g:\ORDER\079CP.DOC
5

_927020545.unknown

