Decision No. R97-556

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-071R 

IN THE MATTER OF THE APPLICATION OF THE TOWN OF AVON, 400 BENCHMARK ROAD, P.O. BOX 975, AVON, COLORADO, 81620 FOR AUTHORITY TO CONSTRUCT A TEMPORARY GRADE CROSSING FOR THE AVON ROAD DETOUR AT THE CROSSING OF WEST BEAVER CREEK BOULEVARD WITH THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY/UNION PACIFIC TRACKS; IN THE TOWN OF AVON, EAGLE COUNTY, STATE OF COLORADO.

recommended decision of 
Administrative Law Judge
lisa d. hamilton-fieldman
granting application

Mailed Date:  May 28, 1997

I. STATEMENT

A. This application by the Town of Avon ("Town") for authority to construct a temporary grade crossing at the intersection of West Beaver Creek Boulevard and the Denver and Rio Grande Western Railroad Company/Union Pacific tracks, in the Town, was filed on February 7, 1997.  Interventions were filed by Staff of the Commission (“Staff”), the Denver and Rio Grande Western Railroad Company, and Southern Pacific Transportation Company (although these are presently two separate entities their merger has been approved; they filed a joint intervention, are represented by the same counsel, and will be referred to jointly as the “Railroad”).

B. The matter was scheduled for hearing on April 17, 1997, but on April 14, 1997, the Town filed a motion to vacate the hearing and treat the application as unopposed.  As grounds for the motion, the Town stated that an agreement in principle had been reached between the Town and the Railroad, that the Town and The Railroad agreed to treatment of the application as unopposed, and that Staff was not opposed to such treatment if the agreement was filed with the Commission.  The motion was granted verbally and the hearing was vacated.  On May 20, 1997, the Town filed a copy of the executed Agreement, a copy of which is attached to this Decision as Appendix A.

C. Because the application is uncontested, the matter can proceed without a hearing pursuant to Rules 24 and 51(g) of the Commission's Rules of Practice and Procedure, 4 CCR 723-1.  Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record in this proceeding, along with this written recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. findings of fact

A. The Town requests Commission authority to construct a temporary at-grade crossing with automatic warning devices at the intersection of West Beaver Creek Boulevard and the Denver and Rio Grande Western Railroad Company/Union Pacific tracks.  Funding for the construction and maintenance of the crossing will be borne by the Town; the Town does not seek any allocation from the State Highway Crossing Protection Fund.

B. There is currently no at-grade crossing of the Railroad’s tracks in the Town.  Avon Road, a four-lane roadway carrying an estimated 16,500 vehicles daily at an estimated average speed of 30 mph, crosses the mainline and passing track via an underpass, approved by the Commission on August 28, 1991, in Decision No. C91-1177.

C. Avon Road is slated for major construction improvements from April of 1997 through November of 1997.  To facilitate the movement of traffic during that period, the Town seeks to install an at-grade detour at West Beaver Creek Boulevard, approximately 4,000 feet to the west of Avon Boulevard.  The Town anticipates that approximately 5,000 vehicles per day will use the crossing, at a posted speed of 30 mph.

D. At the present time there are 12 trains per day crossing the Avon Road underpass, at an average speed of 40 mph.  As part of the Railroads’ merger, discontinuance of train service over this route has been approved.  Train traffic will decrease significantly by April of 1997, and will cease altogether by January of 1998.

E. Construction of the proposed temporary crossing will be completed pursuant to the Agreement between the Town and the Railroad and pursuant to the plans and specifications submitted with the Town’s application.  The  temporary crossing will incorporate warning devices, including flashers, bells, and gates.  It will remain open only until the construction project is completed, at which time the crossing will be closed and the protective devices will be removed.

F. The total cost of the temporary crossing, as calculated by the Town, is $250,000.  Pursuant to the Agreement, the Town intends to bear that entire cost.

III. conclusions

A. Because some train traffic will continue on the Railroad’s tracks through the Town through January of 1998, public safety requires the construction of a temporary at-grade crossing at the intersection of the tracks and West Beaver Creek Boulevard for the duration of the construction project on Avon Road.  The plans and specifications submitted with this application for the construction and eventual removal of such a temporary crossing are compatible with that public safety interest and should be approved.
B. Construction and removal of the crossing and the installation and removal of the signalization at the crossing shall be performed in accordance with the Agreement and the plans and specifications submitted with the application.  The entire cost of construction, removal, and signal installation shall be borne by the Town of Avon.
IV. ORDER

A. It is Ordered That:

1. The Town of Avon, County of Eagle, State of Colorado, is authorized to construct a temporary grade crossing at the intersection of West Beaver Creek Boulevard and the Denver and Rio Grande Western Railroad Company/Union Pacific tracks, in the Town of Avon.  The plans and specifications for said temporary crossing submitted with this application are approved.
2. The costs to construct a temporary grade crossing at the intersection of West Beaver Creek Boulevard and the Denver and Rio Grande Western Railroad Company/Union Pacific tracks, in the Town of Avon, County of Eagle, State of Colorado, as above ordered, shall be borne exclusively by the Town of Avon.
3. All construction and removal of the temporary grade crossing at the intersection of West Beaver Creek Boulevard and the Denver and Rio Grande Western Railroad Company/Union Pacific tracks, in the Town of Avon, County of Eagle, State of Colorado shall be done according to the plans and specifications submitted with, and approved in, this application.  All warning devices and installation thereof shall be in accordance with Part VIII of The Manual of Uniform Traffic Control Devices.
4. The construction and eventual removal of the crossing shall be completed pursuant to the time frames found in the agreement between the Town of Avon and the Denver and Rio Grande Western Railroad Company and Southern Pacific Transportation Company attached to this Decision as Appendix A, and in the plans and specifications submitted with the application.  
5. The Commission retains jurisdiction in this docket to make such further orders as may be required to give this Decision and Order full force and effect.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

B. This Order is effective immediately.
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