Decision No. R97-466

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96M-502CP

public utilities commission of the state of colorado,


complainant,

v.

garth wilson, d/b/a aspen’s luxury limousines,


respondent.

RECOMMENDED decision of
administrative law judge
william j. fritzel
dismissing complaint

Mailed Date:  May 7, 1997

Appearances:

Victoria R. Mandell, Assistant Attorney General for the Staff of the Colorado Public Utilities Commission; and

Charles J. Kimball, Esq., Denver, Colorado, for Respondent.

I. statement

On October 30, 1996, Staff of the Colorado Public Util-ities Commission (“Staff”) issued Civil Penalty Assessment Notice (“CPAN”) No. 96-E-T-12 to Garth Wilson, doing business as Aspen’s Luxury Limousines (“Respondent”).

On April 10, 1997, the case was heard.  Testimony was received from witnesses and Exhibit Nos. 1 through 8 were marked for identification.  Exhibit Nos. 1 through 7 were admitted into evidence.  Exhibit No. 8 was rejected.  At the conclusion of the hearing, the matter was taken under advisement.

Pursuant to § 40-6-109, C.R.S., the record of the hear-ing along with a written recommended decision are transmitted to the Commission.

II. findings of fact and conclusions of law

On October 30, 1996, Staff issued CPAN No. 96-E-T-12 to the Respondent charging  Respondent with one count of operating a motor vehicle for transportation of passengers for hire in intr-astate commerce on May 27, 1996 without a certificate of public convenience and necessity contrary to § 40-10-104(1), C.R.S.  The possible penalty for this alleged violation is $400.  Respondent operates as a luxury limousine service pursuant to PUC Registra-tion No. LL-580.

Staff of the Commission received a report from the Aspen/Pitkin County Airport Authorities and a Deputy Sheriff of the Pitkin County Sheriff’s Office which detailed a possible vio-lation of the Colorado Public Utilities Law.  (See complaint report, Exhibit No. 1.)  Based on this report and Staff’s investigation of the incident, Staff issued the CPAN to Respon-dent.

On May 27, 1997, an Operations Officer of the Aspen/Pitkin County Airport and a Deputy Sheriff of the Pitkin County Sheriff’s Department observed Respondent, Garth Wilson operate a Chevrolet Suburban ( Exhibit No. 6) at the Aspen Air-port.  The officers noticed that Respondent drove the vehicle into the commercial traffic circle at the airport ( Exhibit No. 4) and stop at or near the taxi stand which was marked with a sign. Standing at the curb were people who appeared to be waiting for transportation.  Respondent was next observed talking to the group of people.  Respondent testified that he asked the people “what do you need?”  The people indicated that they needed a ride to Aspen.  Respondent then moved the Suburban to the luxury lim-ousine loading area, loaded luggage into the vehicle, and trans-ported four of the people to Aspen.

Based on the reports of the officers, Staff issued the CPAN alleging that Respondent provided transportation to pas-sengers for hire without possessing a certificate of public con-venience and necessity.  It is Staff’s theory of the case that Respondent solicited passengers at the airport commercial zone and provided transportation without prearrangement. Staff thus contends that Respondent could not under its luxury limousine registration provide transportation.  Respondent  denies that the passengers were solicited, but rather asserts that they requested transportation. Respondent testified that he transported the four passengers to Aspen without compensation.  Staff, however, argues that under the total circumstances of the incident, it can be inferred that compensation was received.

Staff as Complainant, has the burden of proof in this case.  The evidence of record establishes a failure of proof on one essential point, namely that Respondent received compensation for the transportation.  The sworn testimony of Respondent, Mr. Wilson is uncontroverted by credible evidence.  Therefore the complaint must be dismissed.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

The Commission Orders That:

Civil Penalty Assessment Notice No. 96-E-T-12 is dismissed.  Docket No. 96M-502CP is closed.

This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



WILLIAM J. FRITZEL
________________________________

Administrative Law Judge
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