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I. statement

A. This application was filed on January 13, 1997 by ICG Telecom Group, Inc. (“ICG”).  The application seeks specific forms of price regulation for certain specified services which are components of local exchange telecommunications service.
  ICG seeks to have the specified services price regulated under banded prices with price ceilings and price floors defining the price band under 4 Code of Colorado Regulations 723-38-3.1.1.1.

B. The Commission gave notice of the application on January 21, 1997 and set the matter for a hearing to be held on April 28, 1997 at 9:00 a.m. in a Commission hearing room in Denver, Colorado.  Interventions were filed by Staff of the Com-mission on February 10, 1997, by U S WEST Communications, Inc. (“U S WEST”), on February 19, 1997; and by the Colorado Office of Consumer Counsel (“OCC”) on February 20, 1997.  By Decision No. R97-373-I, April 8, 1997, AT&T Communications of the Mountain States, Inc. (“AT&T”), was authorized to participate in this pro-ceeding as an amicus curiae.
C. On April 23, 1997, a proposed stipulation between ICG, Staff, and OCC was filed.  The undersigned administrative law judge (“ALJ”) indicated by oral ruling conveyed to the parties that the hearing to be held on April 28, 1997 would be used as a hearing on the stipulation.  The proponents of the stipulation would be offered an opportunity to present testimony in support of it.

D. At the assigned place and time, the undersigned called the matter for a hearing on the stipulation.  Testimony was received in support of the stipulation from ICG, OCC, and Staff.  U S WEST is not a party to the stipulation.  It did offer testi-mony; however, as noted below, U S WEST neither joins nor opposes the stipulation.

II. findings and conclusions

A. The proposed stipulation suggests that the price band regulation application be granted, with some modifications.  The original price bands were set with maximum and minimum prices at approximately 5 percent above and 30 percent below U S WEST’s prices for comparable services.  In the stipulation, ICG has low-ered its maximum prices to equal U S WEST’s current prices for most services.

B. In support of the price bands ICG submitted a cost study.  Specifically, ICG submitted calculations of total service long run incremental costs (“TSLRIC”) produced from version 2.2.2 of the Hatfield Model.  The results of the Hatfield Model indi-cate that the price floors for the services for which ICG seeks price regulation are above the TSLRIC for those services.
 ICG claims that these costs are probably higher than its costs as a new entrant, due to the assumptions of the Hatfield Model.

C. Neither Staff nor the OCC endorse the Hatfield Model or the specific results produced in this proceeding by the Hatfield Model.  Staff in its testimony suggests that its support of the price bands is tied more towards their relationship to market prices.  Staff does note that the calculated TSLRIC of residen-tial service is not separated between the interstate and intra-state jurisdictions.  It suggests that such a separation could reduce the calculated TSLRIC by 25%.  The OCC states that only if loop costs are removed does the cost study give TSLRIC for serv-ices that use the loop.  If this is done, the price floors for the services subject to this proceeding, including residential service, are above TSLRIC.

D. The Administrative Law Judge (“ALJ”) finds and con-cludes that the price bands contained in the stipulation as pre-sented at the hearing are suitable and appropriate under the circumstances; are consistent with and advance the public poli-cies contained in §§ 40-15-101, 40-15-501, 40-15-502, and 40-15-503(2)(c), C.R.S.; will have a beneficial effect on the avail-ability of services to all consumers in the State of fair, just, reasonable, adequate, nondiscriminatory, and affordable rates; and are not contrary to law or to Commission policy. 

E. Paragraph 14 of the stipulation provides in its entirety as follows:

ICG, Staff, and OCC understand that the Commission may undertake telecommunications-related rulemaking as a result of the information complied in Docket No. 97M-117T.  In the event the Commission promulgates new or amended rules governing telecommunications which rules contain provisions which are more liberal than the terms of this Stipulation, ICG, Staff, and OCC stip-ulate that the more liberal rule provisions shall supersede the provisions of this Stipulation.  ICG, Staff, and OCC further stipulate that, at the conclu-sion of the Commission’s rulemaking, ICG shall identify the rule provision(s) which shall supersede the term(s) of this Stipulation and shall inform Staff and OCC in writing of the rule provision(s) and of the provi-sion(s) of this Stipulation which the rule provision(s) shall supersede.  ICG shall also file this written notice with the Commission.  At the end of 14 days from the date of filing of the notice, if no objection is filed by Staff or OCC, the stipulation shall be deemed amended without the need for additional hearing by the Commission.

ICG, Staff, and OCC stipulate that this provision is in the public interest because it promotes consistency of treatment among and between similarly-situated telecom-munications providers, promotes administrative effi-ciency by having one standard apply to similarly-situated telecommunications providers, and promotes regulatory flexibility.

F. The ALJ agrees with the attempt to treat similarly-situated providers in a similar manner.  He also agrees with the underlying premise that should different provisions become appli-cable through rulemaking they should be made applicable to ICG.  Nonetheless, this provision is fatally flawed in that a Commis-sion order cannot be automatically amended solely by an action of a party or parties.  Any stipulation accepted in this proceeding would ultimately become part of a Commission order.  In order to amend that order there must be some further Commission action.

G. The parties to the stipulation have agreed to a proce-dure by which ICG will notify Staff and OCC.  However, ICG would have to give notice of any attempt to amend any Commission order in this proceeding to all parties to the proceeding, including U S WEST.  

H. Paragraph 14 of the stipulation would not be objec-tionable if it were rewritten to clearly indicate that a sub-sequent Commission order is needed to amend any order ultimately issued in this proceeding; and that ICG will notify U S WEST of any intent to seek modification of the price regulation it receives in this proceeding.

I. There were a number of editing and typographical errors contained in the attachment to the stipulation, Exhibit 1 in this proceeding.  ICG indicated in several instances that there were errors that could be corrected.  The ALJ indicated at the hearing that the stipulation would be rejected on this ground alone since the errors and omissions to the attachment were somewhat numer-ous.  Specifically, it appears that there are errors in the fol-lowing areas (all references are to the attachment to Exhibit 1):


(1)
The volume ranges contained in Section 6.9, page 10, are not continuous;


(2)
The last sentence on page 2 under Section 6.3 appears as though it should be deleted;


(3)
In Section 6.6, page 7, the two lines con-cerning term plan appear to be out of place;


(4)
In Section 6.8, page 8, there are no minimum rates listed for several services under 6.8.1 where there need to be minimum rates listed;


(5)
In Section 6.5, page 5, the maximum rate for DID trunks under the term plan is less than the minimum set forth immediately above those rates;

J. Finally, while not an error, the ICG witness could not explain the following sentence contained in § 6.9, Message Tele-communications Service, page 10:

Discounts are indexed from the base rate of maximum $0.20 per minute.

It would be useful if some rewording or explanation were added to this tariff language.

III. conclusions

A. The stipulation should be rejected for two reasons.  First, paragraph 14 contains two objectionable portions.  Second, the proposed tariff provisions attached to the stipulation con-tain a sufficient number of errors as to require a refiling.

IV. order

A. It Is Ordered That:

1. The stipulation filed April 23, 1997 is rejected.

2. This Order shall be effective immediately.
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� ICG has a certificate of public convenience and necessity to provide local exchange telecommunications services issued by this Commission.


� A notable exception to this is residential service, which is discussed infra.
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