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interim order of
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Mailed Date:  April 22, 1997

I. statement

A. On March 7, 1997, Complainants Golden West Commuter, LLC and Southwest Shuttle, Inc., filed their Motion for Summary Judgment in Part and to Dismiss in Part.  Respondent Boulder Air-porter, Inc. (“Airporter”), filed a Response on March 21, 1997.  By Decision No. R97-312-I, March 27, 1997, a decision on the motion was deferred pending a related Commission proceeding.

B. Also on March 27, 1997, Complainants filed their Reply in Opposition to Respondent’s Motion to Dismiss Complaint.  Sub-sequent to that pleading, the Respondents filed their Request to Strike Pleading on April 1, 1996.  It is this latest pleading which is the subject of this order.

C. Airporter contends that the Reply filed March 27, 1997 by the Complainants should be stricken since under Commission rules no replies are permitted without permission of the Commis-sion.

D. The request to strike pleading should be denied.  While Airporter is correct that replies are not permitted, the circum-stances here dictate that the reply be allowed.  Specifically, the Motion for Summary Judgment filed by Complainants was prem-ised upon the effectiveness of a Commission decision and the related transfer proceeding.  In its response, Airporter not only discussed what should happen if that Commission decision is effective and the transfer is effectuated, but also set forth its reasons why the case should be dismissed even if the transfer proceeding is not completed.  This went beyond the scope of the Motion for Summary Judgment.  The reply of the Complainants addressed this argument of Airporter which had not been raised in the Motion for Summary Judgment.  In these circumstances, the reply was not inappropriate and the request to strike pleading should be denied.

II. order

A. It Is Ordered That:

1. The Request to Strike Pleading filed April 1, 1997 by Boulder Airporter, Inc., is denied.

2. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director
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