Decision No. R97-408

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO
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recommended decision of
administrative law judge
ken f. kirkpatrick
dismissing civil penalty assessment

Mailed Date:  April 18, 1997

I. Statement

A. This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 96-E-L-23 on December 20, 1996.  The CPAN alleged two violations of § 40-10-104(1), C.R.S., operating without a certificate, and two violations of § 40-11-103(1), C.R.S., operating without a permit.  The matter was set for a hearing to be held on March 12, 1997 in a Commission hearing room in Denver, Colorado.

B. On January 27, 1997, Charles J. Kimball of Kimball and Nespor, P.C. entered his appearance on behalf of the Respondent.

C. By Decision No. R97-271-I, March 14, 1997, the hearing was vacated and this proceeding consolidated with two others to be decided on a stipulated record.  The stipulated record and briefs of the parties were to be filed on April 11, 1997.  Timely briefs were filed.

D. Based on the stipulated record, the undersigned now transmits to the Commission the record of this proceeding along with a written recommended decision.

II. Findings of fact

A. ABC Carriers, Inc., doing business as Denver Express Shuttle, Inc. (“ABC Carriers”), is the Respondent in this pro-ceeding.  It does not possess common or contract carrier author-ity from this Commission to conduct passenger motor carrier oper-ations between Denver International Airport (“DIA”) and points within Metro Denver.  Respondent does have a luxury limousine registration under § 40-16-101, et seq., C.R.S.  In addition, Respondent possesses an operating authority from the Federal Highway Administration which authorizes the transportation of passengers in interstate, intrastate, and foreign commerce.

B. On October 14, 1996, an employee of the Enforcement Section of the Staff of the Commission appeared at Respondent’s booth located in the concourse of DIA and made arrangements to be transported to her home located at 12th and Logan Streets, Denver, Colorado.  The employee boarded one of Respondent’s vans at DIA and was transported to her home.  The employee paid the driver $20 in cash for the transportation.

C. On October 21, 1996, an employee of the Commission made arrangements by telephone with Respondent to be picked up in front of the Adams Mark Hotel located at 16th and Court Street, Denver, Colorado for transport to DIA.  At 11:30 a.m., Respon-dent’s van no. 177 picked up the investigator and transported him to DIA.  The Respondent paid $15 in cash for the transportation.

III. Discussion

A. Staff seeks to have this proceeding utilized as a vehi-cle to obtain a Commission ruling on the interplay of certain Federal statutory provisions as well as the federal operating authority held by Respondent issued by the FHWA.  However, this is not a declaratory action but rather a CPAN.  The facts in this proceeding indicate that the Respondent has a luxury limousine registration and Staff has not proven that the transportation did not take place pursuant to the luxury limousine registration.
  Indeed, ABC suggests in its brief that this was the case.  As Staff has the burden in a proceeding such as this, see § 40-7-116, C.R.S., the CPAN must fail.  Any further analysis of the Respondent’s operating authorities and the interplay of federal law is unnecessary and not in issue.

B. The CPAN should be dismissed and this docket closed.  In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. The violations alleged on Civil Penalty Assessment Notice No. 96-E-L-23 are dismissed.

2. Docket No. 96M-538CP is closed.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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� The administrative law judge takes notice of the fact that the Commission certifies vans as luxury limousines.
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