Decision No. R97-402-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96F-230T

frank burton, anthony flasco, robert gehler, wayne latham, c. addingTOn, amos clark and patty clarK,


complainants,

v.

u s west COMMUNICATIONS, INC., AND condominium management company,


respondents.

interim order of
administrative law judge
ken f. kirkpatrick
1. granting motion in limine; And
2 denying motion for continuance

Mailed Date:  April 15, 1997

I. statement

A. On April 14, 1997, Respondent Condominium Management Company (“CMC”) filed its Motion In Limine.  By this motion, CMC seeks to limit the issues in this proceeding.  Specifically, CMC seeks an order in limine which limits the issues to be presented at hearing to those concerning the sale of certain cable as con-tained in the complaint, and not to include any issues concerning whether CMC is operating as a telephone utility.  On April 15, 1997, Complainants filed a Response to the Motion In Limine.  For the reasons set forth below, the motion should be granted.

B. In its motion, CMC contends that it has never been put on notice that the issue of whether it was operating as a tele-phone utility would be part of this complaint.  CMC contends that the first time it became aware of this was at the prehearing con-ference where the undersigned stated that that was one issue raised.  CMC notes in its motion that the question of CMC operating as a telephone utility is not contained in either the complaint or the amended complaint.  It further states that it has never been contained in any pleading served on it.

C. The Complainants respond to the Motion In Limine by stating that the allegation that CMC is operating as a telephone utility without a certificate of public convenience and necessity from the Commission was contained in their Motion to Amend Com-plaint.  They have attached a copy of this motion to their response.  However, a review of the Commission’s files which con-tain the certificate of service to this motion, indicate that the motion was not served on CMC.  This was appropriate at the time since CMC was not a party.  While the Motion to Amend was granted, the motion itself was not served on CMC.  Rather, the Commission served the complaint and amended complaint on CMC along with the order to satisfy or answer.  Thus CMC is correct that it did not have notice prior to the prehearing conference that Complainants intended to raise the question of CMC’s oper-ating as a telephone utility.  The Administrative Law Judge spoke under the mistaken impression that the allegations contained in the Motion to Amend Complaint were also contained in the amended complaint.  Since this was not the case, and since CMC has had no prior notice, it would be fundamentally unfair to proceed on this issue.  Therefore the Motion In Limine should be granted.

D. CMC also filed a Motion for Continuance on April 14, 1997, seeking a continuance only if the Motion In Limine was not granted.  Since the Motion In Limine has been granted, the Motion for Continuance is moot and therefore denied.

II. order

A. It Is Ordered That:

1. The Motion In Limine filed April 14, 1997 by Con-dominium Management Company is granted.  The issue of whether Condominium Management Company has been operating as a telephone utility is not an issue in this proceeding.

2. The Motion for Continuance filed April 14, 1997 is denied.

3. This Order shall be effective immediately.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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