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I. statement

A. This complaint was filed on December 23, 1997, and the Commission issued its Order to Satisfy or Answer on January 7, 1997.  The matter was originally set for a hearing to be held on February 27, 1997.  However, the parties sought to mediate this complaint and the hearing was vacated.  The mediation proved unsuccessful and the matter was rescheduled for a hearing to be held March 28, 1997 in a Commission hearing room in Denver, Colorado.  At the assigned place and time, the undersigned called the matter for hearing.  As a preliminary matter, a two-page statement of stipulated facts was admitted as Exhibit A.  The matter then proceeded to hearing.  During the course of the hear-ing, Exhibits 1 through 35 were identified, offered, and admitted into evidence.  At the conclusion of the hearing, the parties were authorized to file closing statements of position no later than April 9, 1997.  Timely closing statements were filed by both parties.

B. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A. Evolving Systems, Inc. (“ESI”), has several business office locations throughout metropolitan Denver.  In order to deal with current and anticipated growth of its business, ESI ordered from U S WEST Communications, Inc. (“U S WEST”), all 10,000 lines with the 802 prefix (NXX).  The order was placed with U S WEST, and after an initial shake-out period, billing for the 10,000 lines of local exchange service delivered to 9777 Pyramid Court commenced April 12, 1996.  The monthly charge for the 802 prefix is $9,584, which amount has been billed to and paid by ESI since April 12, 1996.

B. With the institution of service on April 12, 1996,
 ESI immediately experienced difficulties with incoming calls to the 802 prefix.  Calls were not able to be completed to ESI from var-ious points in the Denver metro local calling area.  In addition, some intraLATA intrastate, interLATA intrastate, and interstate calls from landline providers could not be terminated at ESI.  Also, some callers routed through PBXs and cellular providers could not be connected.  These are discussed separately below.  ESI notified U S WEST of these problems approximately one week after service was instituted, and repeatedly thereafter.

III. Local calls

A. For approximately one month after the April 12, 1996 installation, local calls from the Denver metro calling area were irregularly and inconsistently completed to the 802 prefix.  These included calls that were originated from ordinary residen-tial phones in the Denver area using U S WEST as the local exchange company.  The rate at which these types of calls could not be completed decreased approximately one month after the institution of service.  Calls having this problem originated throughout the Denver metropolitan area.

IV. Long Distance Calls

A. ESI experienced difficulties with long distance calls that began with the institution of service.  These difficulties occurred from ordinary non-PBX originating telephones as well as all other types of station equipment for approximately two months.  In June of 1996 the problem abated.  Subsequent to that, long distance calls from ordinary telephone equipment (not PBXs, cellphones, or payphones) have generally been able to be com-pleted.

V. PBXs, Payphones, and cellular phones

A. ESI has experienced difficulties in having calls com-pleted to the 802 prefix that originate from PBXs, cell phones, and payphones.  These problems were greatest during the first few months after institution of service after which the problems greatly lessened.  However, some of these problems continue to this day.  For example, callers from certain PBXs are unable to complete calls to the 802 prefix.

B. ESI was unable to receive collect calls to the 802 prefix from the institution of service until August 21, 1996.  ESI had not requested any such block be placed on its lines.

C. The 802 prefix was an inactive prefix when ESI made its request.  In order to turn up the 802 prefix, U S WEST instituted a two-step procedure.  First, it notified Bellcore to update their national databases concerning active prefixes.  Second, U S WEST issued an internal report to all of its central office translators indicating that the 802 prefix would be coming on line.  Bellcore certified that it had updated its databases as of November of 1995.  These databases are used by all telecommunica-tions service providers, including long distance, cellular, and PBX providers, to maintain currency with working prefixes on the public network nationwide.

D. Despite U S WEST’s notification of Bellcore and the Bellcore certification, not all telecommunications providers updated their equipment to recognize an active 802 prefix.  For example, AT&T Communications (“AT&T”), did not activate the 802 prefix in its switches until some time in the end of the sum-mer of 1996.  This meant that calls carried by AT&T could not be completed to the 802 prefix until then.

E. In addition, despite U S WEST’s internal notification procedures, the Golden, Colorado central office was not repro-grammed to allow calls originating there to terminate to the 802 prefix.  Also, calls routing through the Golden central office, which could on any given day be from anywhere in the Denver metropolitan area, could not be completed to the 802 prefix due to this failure to update the central office.  U S WEST modified the Golden central office to recognize the 802 prefix on May 16, 1996.  After that date, calls routed through the Golden central office could be completed to the 802 prefix.

VI. discussion

A. The parties have widely divergent views concerning the circumstances of this case.  ESI suggests that it should receive a full refund of the $9,584 per month charge from April 12, 1996 until March 1, 1997.  On March 1, 1997, ESI felt that it had sufficient confidence that it could terminate other prefixes it was utilizing and begin to rely exclusively on the 802 prefix.  These charges total $101,598.56.

B. U S WEST’s view of this case is that ESI is entitled to nothing.  ESI ordered service and received almost all of it in U S WEST’s mind and therefore there is no basis for any credit.  See Hearing Brief, page 4.

C. The undersigned’s view of the case falls somewhere in between the two extremes posed by the parties.

D. At the outset it should be noted that this Commission does have authority to order refunds, credits, and reparations for utility service which has been rendered which is not just and reasonable.  U S WEST’s reference to Goddard v. Public Service Company of Colorado, 599 P.2d 278 (Colo. App. 1979) and Denver and Rio Grande Western Railroad Company v. Marty, 143 Colo. 496 353 P.2d 1095 (1960), are not on point.  Those cases stand for the proposition that when a utility renders a tariffed service it must collect, and the customer must pay, the tariffed rate.  These cases do not address the situation where the service rendered is less than the one sought.  The Commission has ample authority to award reparations in such an instance.  Peoples Natural Gas Division v. Public Utilities Commission, 698 P.2d 255 (Colo. 1985) (upholding an order of reparations to utility cus-tomers that purchased gas which did not have the energy content it was required to).  However, it is clear that this Commission does not have the authority to award damages.  Haney v. Public Utilities Commission, 194 Colo. 481, 574 P.2d 863 (1978).

E. Concerning U S WEST’s failure to properly program the Golden central office software, this error caused widespread inability to complete local calls to the 802 prefix.  These calls were not limited to those originating in the Golden area but were metro-wide.  There was no guarantee that any incoming telephone call could be completed to the 802 prefix.  For the period of time from April 12, 1996 through May 16, 1996, ESI paid for a service which it did not receive.  While it is true that some calls could be completed, and that outgoing calls from the 802 prefix could be completed, the fact remains that local exchange service was not being provided to ESI.  Specifically, ESI did not have access to the local calling area and could not receive calls.  Therefore, for this period of time, U S WEST should refund the entire amount paid for the 802 prefix.

F. Concerning the toll block, U S WEST attempts to make much of the fact that since the toll block was removed, ESI has not received many collect calls.  Nonetheless, the actual usage is immaterial.  This would be more a measure of damages anyway, which the Commission has no jurisdiction over.  For the 96 lines serving 9777 Pyramid Court, some reparations should be made for the period of time that the collect call block was in place.

G. Concerning the long distance calls, primarily AT&T calls, no award is warranted.  ESI strongly contends that U S WEST has an obligation to verify with individual long dis-tance carriers that they have in fact turned up a given prefix.  The undersigned disagrees.  With the myriad of telecommunications providers in existence, it is impractical for U S WEST to attempt to verify through actual calling that every individual provider has turned up a given prefix.  Rather, U S WEST has prudently followed the national procedure in notifying Bellcore, which maintains the central database repository for prefixes used by all telecommunications service providers.  There really is noth-ing more for U S WEST to do.

H. Concerning the cellular, PBX, and payphone problems, these are similar to the AT&T problem.  Programmable PBXs, pay-phones, operator service providers, and cellular providers have an obligation to determine which prefixes are up and running through the Bellcore process.  U S WEST is not responsible for the actions of these other providers.

I. While ESI strongly contends that there are ongoing problems which are not explained, ESI has not carried its burden in establishing that these calling problems are not the result of mis-programmed PBXs, cellular switches, payphone switches, or similar telecommunications providers.

VII. calculation of refund

A. As stated above, ESI is entitled to a refund of the full amount for the period April 12, 1996 through May 16, 1996.  This calculates to be 1 month and 4 days. Assuming a 30-day month, (1.1333 months) times ($9,584 per month) equals a refund of $10,862.  In addition, ESI is entitled to a refund concerning the collect call block which was inadvertently placed on the 802 prefix.  Commencing May 16, 1996 through August 21, 1996,
 there should be a refund of the 96 lines on the four T1s.  One estimation of the value/penalty can be gleaned from U S WEST’s tariffs.  The cost of a total toll block to a business customer is $5 per month.  A collect call block may be approximately one- half of this or $2.50 per month.  Therefore a refund of $2.50 per line times 96 lines is $240 per month for 3 months and 5 days, which equals $760.  Thus the total refund is $760 plus $10,862, which equals $11,622.  U S WEST should refund this amount plus interest at the deposit rate.

B. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

VIII. order

A. The Commission Orders That:

1. U S WEST Communications, Inc., shall refund to Evolving Systems, Inc., the amount of $11,622 plus interest at the deposit rate, within ten days of the effective date of this Order.  All other claims for relief are denied.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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____________________

Bruce N. Smith

Director



THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



KEN F. KIRKPATRICK
________________________________

Administrative Law Judge
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� U S WEST Communications, Inc. (“U S WEST”), tendered a hearing brief as a preliminary matter.  U S WEST was allowed to file a closing statement of position only to reflect additional matters adduced at hearing.  This supple-ment to the hearing brief served as U S WEST’s closing statement of position.


� There was a period of service prior to April 12, 1996 for which some billing adjustments have been made between the parties and which are not at issue in this complaint.  For the purposes of this complaint, service was instituted April 12, 1996.


� Since a full refund has been ordered up to May 16, 1996, additional refunds would be duplicative.
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